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N.V.Krishnan, AM

At the root of all these matters is the full
implication of the AnneXurg-V.judgament thch takes a
coordinated view of the Ann,IT and Ann.I11 judgements.
Hénce,Aall the matte;s'éfé befing considered together by

common consent for disposal by this common judgement,

' The grievance complained of in DA 592/90 is that full

effect has not been given to the Ann.V order in DA 150/89

in favour of the second applicant and the Ann.IV order.

in OA 56/89 in favour of the first and third applicants. .

The respondents 1 to 3 (Department, for short) have filed
MmP 680/90 in OA 56/89 seeking certain clarifications of

Ann.V judgement on the basis of which Ann.IV judgement °

'was delivered therein, more particularly as to the scope

- of the Ann.I11 judgement. Lastly, the 7th respondent

haé filed_OA 656/90 seeking a declaration based on
the Ann.III judgement that, in the cadre of Dffice
Superintendent, she_is,senior to thé‘sécond applicant
and has, ﬁherefcre,va,ﬁrior claim for'promotion as

Administrative Officer.

2. We take up for consideration OA 592/90 first.

The £hree applicants herein seek the.following reliefs:

i) To declare that the applicants 1 & 2 are
seniors to the respondents 4 to 20, and
applicant No,3 is senior to respondents 14 to
20 in the category of DOS Level 1, Office
Superintendent and Administrative Officer,
etc. in so far as it is applicable and to
direct respordent No.3 to grant the applicant!'s
promotion to respective higher categories
xeRitxkrxkhekg at least with effect from the
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date of promotion of their juniors, with
all cmnsequential benefits including’
fixation of pay, arrears of salary and.
restoration of seniority,

ii) Quash Annexure-VI order and such other
promotions granted to the juniors overlooking
the claim of the applicants. ’

iii) Grent such other reliafsfas may te prayed
for and the Tribunal may deem fit to grant,

It will be convenient. to deal with thé second
applicant;Ms, C.P.SreeméthyWs case. in tﬁe first instance
as the Ann.I1 and Ann,III and Ann.y judgements concern
only her, émﬁﬁg the three applicants, The case of |
the other applicants can be adverted to later on.

3.  Ms. C.P.Sreemathy filed OP 5461/81 in the High

Court of Kerala chéllenging the vires of certain rules
A - mmg .- [

T2 . i

relating to the promotion as Deputy Office querintendent'
Level-l (DDS-I) of those Deputy Dffice Superintendents
Level-II (D0S-II), who had started their career as
Stenographers Grade-III. Besides the Department, 10
contesting respondents were impleaded, of whom 7 have
been impleaded now, viz, respondents 4 to 10 being,
perhaps, the only persons in service now. That 0P was
recelved on transfer and registered as TAK 549/87, 1t
was. disposed of by the judgement dated 25.2.88 (Ann,II)
wherein the folaéowing directions were given:

"The recruitment ruies relating to promotion to

the post of D.0.5., Level 1 have to be struck

down as illegal, in so far as this aspect is .

concerned. Ue do so, and direct that the benerit

given to those D.,0.S. Level 11 promoted from the

cadre of Upper Division Clerks shall pe extended

to those DOS Level-11 promoted from the cadre

of Stenographer (0.G) as well,

4,  In the result, we declare that the appliceant,

on completion of a total of 8 years service as
Stenographer (0.G) and DOS Level-II, has become
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ellglble for promotion to DOS- LevelnI. We
direct the respondents 1 to 3 to consider the case
of the appointment for promotion on ‘the above
basis, by convening a review Dapartmental
Promotion Committee within a priod of twmonths
from the date of receipt of a copy of this
order. Incase it is found that the applicant

is eligible for promotion, she will be granted
consequential benefits and fixation of seniority
~in the cadre of DOS level I above the respondants
4 to 13."

"4, 1t abpears that,‘for a proper impleméntation of

- that judgement; the Dapartment feit thet certain persons

uho‘uere'proﬁoted before that judgement, on the basis

of the rules which then existed, have to be reverted

to give relief to Ms. C.P,Sreemathy and others similarly
placed. When such reversions were contemplated, five

persons viz, respondents 11 to 15, filed OA 167/88
L officers of

vimpleadlnglﬁhe Department -as .respondents 1 to 3 and

Mms. C.P. Sreemathy as respondent-d. That case was dlSpOSEi‘

of by the Annexure-III judgement dated 5,8,88., Ue will

have more occa31on to refer to thls judgement because,

in the ultimate analysis, the dispute betueen the parties

_centres round the interpretation to be placed on this

judgement, For the present, the following observations
and directions may be noticed.

"The declaration as to the invalidity.of the

 rule and consequent striking down have not been
‘given retrospective operation. To extend it
retrospectively will have the result of unsettling
matters which stand settled for the last
several years,

S. It follows that there is no scope for
disturbing the applicants from the present posts
they hold as a result of the final order in

TAK 549/87.%



5. In the light of the Mmn.II and Ann,I1II judgements,
Ms. C.P.Sreemathy who had been promoted as D0S-1.froa
7.7.84 in the past was now given notional rétrospectivé_
.promotion as DOS-1 with effect from 8.2.80, by an order
issued on 6.9.88, She thus becéme senior in the cadre
of DOS-1 to 28 persons 1nc1ud1ng all the party respondenta
v1de Ann.Rd(az,uhlch is the seniority iist of DOS=I
as on 1.,1.88, Many of these respondents had)houavgr7

been promoted to higher posts of Office Superimtendent

or Administrative Officer much earlier,

6. She then submitted a representation on 28.9.88
requesting'for further promotion from the grade of DOS-y)
based on her revised seniofity in that cadre from 8.2.80,

This representation was reJected by the Department's

T2

letter dated 30 1. 89 1nferm1ng her thaiﬁthe Ann.II

judgement has already been complied with by promoting

her as D0S-I from 8;2.80 and that no further promotion

has been directed to be given by the Ann.I1 and Ann.I1l
judgements on the basis of her revised Sehiority as

DD S“I .

7. Aggrieved by this repiy, Ms. C.P.Sresemathy filed
OA 150/89 which was dispesed of by the Ann.V judgement
as followus:

"12. Taking into account all these facts, we are
| of the visw that direqtions mey have to be issued
consistent with the first and second judgements
for rendering justice to the petitioner without
in any way affecting the rights of respondent=4 or .
others similarly situated like her, Accordingly,
we issue the following directions: ’

1) The petitioner is not only sntitled to
the promotion and seniority as D0S levei-I

L
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8.

as per the first judgement as shoun in the
seniority list at Annexure-VI, but also
entitled to be considered for further promotion
pn/thé basis of the date assigned to her in
Annexure~-VI, notwithstanding Annexure-X., So,
ve direct the respondents 1 to 3 to consider
the claim of the pstitioner for promotion as
Office Supdt. on the bési§6f the seniority
assigned to her in Annexure-V] seniority list,
in sccordance with the rules then in force
regulating such proﬁotions.

- 4i) While considering éha~seniority of the
petitioner after giving her the promotion to
the post of Office Supdt. the respondents 1 to
3 may also bear in mind the decision of this
Tribunal in DAK 167/88. We make it clear that
the petitioners in tnat cases are not to be
disturbed, while considering the claims of the
petit}oner(in this case for further promotion

from the grade of DOS Level=I,

iii) In case the petitioner is found to be eligible
for the promotion to the post of Office Supdt.
from a date earitier to the date on which she

- has now been promoted (i.e. 9.8.89), she may
be given notional promotion w,e.f, that date)‘
if she cannot be given effective promotion
from that date in the light of ths decision
in OAK 167/88. In that event, her pay as
Office Supdt, from 9,8,89 (i.e. the date

 w.8,f, which she was actually promoted) should
be fixed by assuming that she had been promoted

as such from that earlier date,®

Ms. C.P.Sreemathy then applied for a review

(RA 47/89) of the aforesaid judgement to get a further

direction to promote her as Administrative foicer_(A.O))v

in accordance with the seniority to be assigned to her

as 0.5, This application was dismissed by observing

that this request was a matter to be urged before ths

- authorities concerned. Similarly, tne Department also §

filed RA 27/90 seeking either a review or a clarification §

$
!
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of the oruer,'contending that, i%.the‘app1icant was, ._.f

given notional promotion retrospectively to the grade

of D.S., on the basis of the seniority assigned to. her

as DOS-I, this will result in disturbing tha applicants

in DAK 167/88 This review application was also

dismissed stating that no case has been mads éut for

a reviewvw,

9.  CCP 27/90 filed by Ms. C.P.Sreemathy in-

TAK 549/87 and OA 150/89 was closed by us when DA 592/90

and MP 680/90 in OA 56/89 were filed later on. The
Department was, however, threatened with contempt

proceedings against them by reSpondenf 14 and 15

(C.Arumughan and T.V.Annémma) in case Ms, C.F.Sreemathy‘

is promoted, ignoring thelr clalms. In the gfanyhlle,
the Department has promoted the 12th respondent Ms.
Rahelamma George as A.0, by the Ann.Vl order, which

has been challenged in this application.

10. OA 56/89 filed by the first and third applicants

was pending when Ann.V judgement was delivered in
OA 150/89., 1t uas dispoéed of by the Ann,I V judgement

dated 16.,2.90. The directions therein are as follows:’

"(i) The respcndents 1 to 3 may consider the
claims of the applicants for promotion to
DOS Level I from earlier dates viz, 8.2.80
in the light of the d1rect10n= of the
Tribunal in Annexurs-V]l judgement, the
benefit of which was already granted to
Smt. C.P.Sreemathy as admitted by the
respbndents.



(11) 1In case the applicants are found to be

 eligible for promotion from s erlier date
as'BOStLevsl 1 they may be given hotional
promotion if they cannot be given effective
promotion from the earlier date in the light
of the decision in OAK 167/88, witth all
consequent1al be.iefits in accordance u1th
lau.

ve
The Ann,VI Judgement referred to in thqéextract is the
Judgement in TAK 549/87 (Ann.K1)., It may be noticed
that the directlon at (ii) is on the lines of the gudge-

therefore,
ment. in OA 150/89, The DepartmentZ}ook advantags of

_this judgement-and has filed Mp 680/90 in this OR

~seeking the following clarifications:

n9,Whether, in the light of the findings and
the directions issued in TAK 549/87, DAK 167/88,

. OA.A50/89, OA 56/89 and CCP 27/90, the 1st

| respondent herein is entitled to be considered

for promotion in the next vacancy likely to
arise in the post of Administrative Officer or
which other respondents herein is to be consi-
dered in the said vacancy,

2. In the light of the findings and the declara-
tions contained in DAK 167/88 and 0A 150/89
whether respondents 9 to 13 herein, who were the
applicants in DAK 167/68, are entitled to
protection only in the posts they occupied on
the date of passing the orders in the said OA.
i.e. on 5.8.88 while 1mplement1ng the orders
in TAK 549/87, DA 150/89 and CCP 27/90 or whe ther
they are also -‘entitled to claim further'
promotion based on tha seniority and the position
they were allowed to be retained by virtue of the
order in DAK 167/88,

3. To pas such other clarificatory orders as is
deemed. fit by this Hon'bie Tribunal in the
interest of justice so as to settle the various
daims raised by the‘reSpondents,hsrein and
others who are parties in the pending appli=

catlons, namely, OA 592/90, DA 610/90 and 0A
656/90,"

(@
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11. As the applicants felt that the Ann,III Judgement .
as Sought to be interpreted by -the Department was really

-standing in the way of th81r gettlng thalr legltimate

promotion, they have flled DA 592/90 impleading all the
contesting partles so as to obtain a judgement blndlng on
all partxes.

12. We havevheerd in'greet defail the rival contehtions
raised by the counsel of the partles in 0A 592/90 and al so

perused the records,’

13. Shrir M.R.Rajendran Nair, the learned counsel for

the applicants submitted that,,in_pursﬁance'of thevAnn.V
judgement, the Departmeﬁt‘uasjbound to first consider

and determine the date uith‘effect from which Ms,

C.P.Sreemathy can be glven notional promotlon as 0,5,
woa o La,

from/date earlier than the date. of/actualepzomotlon and i

J 22N
determine her revised seniority, Ié-lt is/found that

she is senpior to Respondent-12 her prior clalms for
promotion as A,0. should have been considered on the basis

of that revised seniority, before promoting the 12th

respondent by the Ann.VI order.

14, In short, the learned counsel contends that his
client has certainly a right to be cohsidered for Further
promotion on the basis of the rev1sed senxorlty which

ulll accrue to her on her retrospective promotion as 0. S.
in pursuance of the Ann.IT1 judgement and the further
directions in Ann.V judgement,

15. For this proposiﬁion, he relies on the judgement of
the Hon'ble Supreme Court in Rana Randﬁir Singh Vs. State
of U.P. /71989 (Supp.) (1) SCC 615 7. That was a case
where there was a dispute about the inter-se seniority as
between direct recruits and promotee pollce officers belon-
ging to the U.P.Police SerV1ce Class 11, mainly as a result

as
of what hzs been described in the judgement/-"the callous



indiffeienCG on fhe'part of the Stata Government to
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adhere to. the scheme in the rules relating to recruitment

from the two sources and make substantive appointments

in tlmeg" Therefore, the following directions were given;

"As we find, the dispute vas raised in the Services
Tribunal in the year 1979 by way of a cleim
petition, the writ petitions before this Court are
either of 1983 orj}geﬁ. We are of the view that
if the entire disputs of seniority is reopened at
this stage, serious prejudice may be caused to
ﬁanyﬁof the officers who on the basis of the
assigned séniority, have obtained further‘promo-
tions, It is relsvant to take note of the fac@
that many of such officers have retired and all the

officers who may be affected are not before us.

It has also been pointed out to us that confirma-
tions have been made up to the period ending 1980,
In such circumstances we have found it prudent not

-
o g4

to dlsturb inter se sen10r1ty figed up to 1980
inclusive and to direct re-flxatlon of inter se
seniority on the basis of the Rules from 1981

- inclusive onwards., All incumbemts, whether directly

recruited or promoted after becember 31, 1980,shall
be subjected to re-fixstion of their seniority

on the basis of the provisions contained in the
Rules and particularly Rule 21(5). Temporary
vacancies which have been created and have been

in existence for a continuous period ot three |
years or more shall be treated as permanent
vacancies borne on the permanent cadre of the
service and shall be taken into account for

purposes of computation of seniority,

9. All substantive appqintmenté and promotions
made pricr'to December 31, 1980, shall be treated
‘to have been in accordance with the Rules. Recruite
ment on the basis of 1:1 from the sources shall be
kept in view and the State shall work out the |
recruitment to the Service in such a phased uéy‘

that within a period of five years (by end of :
1993) the proper ratio. shall be reflected.®” = |
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The applicents! counsel claims similar reliefs

for Ms. C.P.Sreemathy as far as future promotions

are concerned,

16. Secordly, he refers us to the judgement of

the Hon'ble Supreme Court in Balkrishan Vs, Delhi
Administration-end Another / 1990(1) LLJ p.61_7.

That was a case where the appellant uas}promotéd

from uadre to cadre without considering his seniors
for'promotion,in purported implamentation.of an
sarlier direction of the High Court. When this

came to light, a notice was given to him to show
cause why his seﬁiorfty should not be fixed correctly
and why the promotions granted to him wrongly should
not be canceiled. The Hon'ble‘Supreme Court held
that though it was not so intended by the High Coift,
a faulty implementation of that Court's order gave

an undue advantage to the applicant uhich required

to be correctéd. Accordingly, the issue of the
afbrésaid show cause notice was upheld, The following -
observations are relevant,

"9, We have perused the list and gave our
anxious consideration to the gquestion urged.

" \We fail to understand how the appellant could
be ranked above his seniors and how he coyld
get flyover promotions in every cadre. e

High Court while directing confirmation of the
appellant with reference to a pérticular date

did not say that he should be ranked above
even to those who were appointed earlier to
him, Theire was also no direction that he
should be ranked above those who were liable
to be confirmed berore him. Indeed, it was
not the intention of the High Court and it

\

- e, e
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. Sreemathy gets first promoted to a cadre and then a

2 f
" . .

could ‘not have been intended too, eince‘his”eehiore
- were not parties to the writ petition. But the
‘ faulty implementation of the order of the High
Court has resulted in that undesirable consequeﬁce.
It has resulted,in‘eUpe;aession of appellant's
‘seniors, In fact, the appellamnt has overtakenm 21
S1s who were senior to him. That was totally
unjustified and arbitrary.

10, In service, there could be only one nRorm

for confirmation or promotion of persons belonging
to the same cedre. No Junlor shall be confxrmed or
promoted without cousidering the case of hls senior,
Any -deviation from this principle will have demora=-
liSIHQ effect in s ervice apart from being contrary
to Article 16(1) of the Constitution.

11. It is not shown that the seniors were not
eligible for confirmation when the appellant was
confirmed. Nor it is shown that the seniors were ..
not suitable for promution when the appellant was
promoted.. The appellant. therefore, could not
complain agalnst the correctlve action taken by
the reSpondegts.

17. It is contendad by the learned counsel that

Ms. C.P.Sreemathy was denied her timély promotion and her

‘juniors in the-cedre of D0S-11 were given a marEh over her,‘

not pecause of anyoedy's fault, but because certain
v

~ relevant recru1tment rules were discriminatory, aﬁéwﬁenxed

-
herwgfom@tmon'unxle granting it 46 others., HMs.C.P,

Sreemathy cannot be made to suffer perpetually for this

reason, after she has come out successful in getting

the rule deelared ultra vires in Ann.I1I judgement.l Sne
cannot be plaEee, for all times to come,‘as a junior te
the‘respondents? uheyéfe @ll, admittedly, juniers toc her

as D0S=1I., It is contended thet.as a.d when Ms. C.P,

decision is taken as to the earlier date from which she

can ve so promotsd in that cadre/uithuut affecting the

--eositions held by the contesting respondents, she gets



L cadres by virtue of
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a cléim_tg be conéi#ered for”pronofibn,tb higher

posts along with persoﬁs.uho'nou betpdé her juniors in

“that cadre,

18, .VDn the contréry,;Shri'Ramkumér, the leérnad
counsel for the contesting réépoddants\? to 9 and 11 to
16 has faiséd serious objections to granting any of thé.'
prayefs in this application, He.submitted that the.
judgement in OA 150/89-(Ann.v) has become fiial and
bindingﬁfiri‘revieu applicétions have also been rejected.
That apart, there is no need to consider this OA because
the Department has alreédy coﬁteédad_that‘the judgement
in iavour of Ms. C.P.Sreemaéhy in TAK 549/87fhad alreédy

been complied with and that nothing remains to be done,

He alsc pleaded thzt it will not be a proper exercise

_gbf”jﬁdicial‘pouér to disturb those decisions which have .

‘become final, The main plank of his argument is fhat the
judgemeht in OA 167/89v(Ann.III)g besides giving a decle-
ration that they. cahnot.be aisturbed, also gave fhevéppii
cants thereiﬁ (i.e. raspondents 11 to‘15) certain vested
rights for future promotions a9, which cannot now be
interfered with, More specifically,'he contended that
the seniority that they had obtained in the respective /
posts they held on the date that OA qés filed, cannot be
alteréd, déspite-the judgément in'TAK 549/87 and DA
150/89, Thus,Ms. C.P.Sreemathy can never become senior
to any of the applicants in O A 167/88 in the cadres to
which they héd respéctively been promoted before the |

judgement in TAK 549/87, whatever retrospective benefit
o in -

is now giuen to her in those.tadres_ipursuance of the

Ann.V judgemant) particularly uhen stié had' adgt challenged

. . only on th
such promotions in time. Future promotions should be /
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besie of the eenlority already ecqulred by thoee appli=-

| cents, before Ms, C. P S;eemathy got correspondlng

promotion by virtue of the Ann.II and Ann.V Judgements.
He was Fxrmly of tha v1ew that the Ann,II1 judgement
not only gave a d1reet10n that the applicants therein
ehould not be reverted from the posts held by them on

the dete of that Judgement but also that there was a

‘declaration therein that the applicants therein would

be seniors to Ms. C.P.Sreemathy, for all times to come.

19. in support of these contentlons, Shri Hamkumar “
dreu our attention to the decision of the ‘Hon'ble Supreme
Court in TR Kapur Vs State of Haryana, 1989(4)SCC 71.
That was a case where the petitioners were Diploma

holders promoted to officiate in Class II. Engineering

Servmce, but were denied further promotidh from Becembar”“”

1970 on the ground that the State Gevernment held that 2

Degree of Engimeering was necessary for further prome-

‘tions. The petitioners kept quiet for a long time,

Subsequently, the Supreme Court rendered a decision

‘in AS harmar's-case.(1984 Supp. SCC 1) holding that

such an interpretation was wrong, ;Uhen the petitioners
clalmed promotion from back dates on the basis of thls

Judgement that was turned down by the Supreme Court

by observ1ng as follows:

"Taking up for consideratlon the contention of the
petitioners that by reason of their being consti-
tuted Class II officers with effect from December
25, 1970 they were entitled to promotion as and
when they attained seniority, but tne State
Government had unjustly o eprived them the beneflt

. of promotion due to wrong interpretation of the

P

Rules, we are unable to accept the plea for more

than one reason, In the first place, the

R S —
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petitlonars had acquiesced’ [ the interpretation
of the rules by the State Government all along and
it vas only after the decision in A.S. Parmar
case, they chose to move this Court under Article
32 of the Constitution to sesk praomotional
benefits, Having remaxned complacent for a long
gumber of years, the petitloners cannot now turn
round and Say that notwithstanding their inaction,
they should be granted promotion ffom deemed
dates on the basis of ~seniority. Secondly, in the
long interval of time that had elapsed before the
petitioners chose to file the writ petitions,
several other Class II officers holdlng engineering
degrees have been promoted to Class I service,
The benefits which had accrued to those persons
by reason of their promotions cannot nou be
disturbed or interfered with by giving the peti-
tioners promotions from deemed dates of eligibility -
for promotion, 1In other words, a settled state
of affairs among the Class 1 promotees cannot be
unsettled now."

He contends that when ms, C.P.Sreemathy kept quiet: /
for nearly a decade and did not challenge the promotions
given to his clients before the mn.I1 judgqment was
delivered, she cannot now claim retrospective benefits.

She has permanently forfeited her rights of seniority

" vis-a-vis these respondents.

20,  The learnsd counsel for respondents 1-3 (i,e,

the Department) submitted that they were earlier under
the impression that the Ann.III Judgement gave the applli-
cants thérein the benefits now claimed for them by their
counsel. It is for this reason that the impugnéd

Ann.VI order promoting the 12th respondent as A.0. was

passed, taking her to be senior as 0.S5. toc Ms CP Sreemathy

He,'houever, expressed the view that it would appear
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from that judgement that the only benefit granted to the

app11cants the*oln was that they should not be reverted,
even if this becamse necessary to give promotion to Ms.

C.P, Sreamathy. As conflicting views were being expressed
\Q. W’){_&.—S

by the Departmentﬁofficerslgnd as both sides threatened

to initiste contempt proceedings, MP No.680/90 was fi led
in OA 56/89 seeking certain clarifications to facilitate

implementation of the judgements.

21. 1t is clear from the strong views expressed before

us that the partles have not fully appreclated the scope

of .Ann,V 3udgement. In that judgement we had given

clear dirécti@ns affe;t;ﬁﬂrﬁijéfthe interests of all parties
in whose favour the Ann.I1 judgement in OAK 549/87 and

the Amn.IIT judgement in 0A 167/88 were delivered. If

the Department had carefully studfed that° Judgemeﬁ and
drawn the further logical conclus1ons, it should have beeh
possible fbr them to implementkthe directions iﬁ that judge-

ment without fear of any further consequences. It appears

" that the Department itsedf was not sure of itself and . . . _.

further, the threat to institute tontempt proceédings has

unnerved them, Therefore, the Department is,understandably,

" compelled to seek clarifications by filing MP 680/90 in

OA 56/89, In the circumstances, we feel that, though the

'judgements earlier rendered have become final, the interest

of justice fequires that the doubts raised by the Department
| . . .

are axamined)aftar giving a heafing to all the concerned

parties, We, therefore, do not find any objection or

'impropriety in dealing with these matters again,

22. The clarification sought can be given only after
considering whether the Ann,JI1 judgement in OA 167/88
declares that the seniority acqulred by the appllcants

4 ﬁ”\D‘L ot L i fee b Cbhgr
therein before that Judgemenﬁ<should be the basis for

©  future promotions,
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23, The first and second’ parasr[ the Ann,.I11 judgemeht

L d

_____

approached the Tribunal, viz. the procaedinge 1n1tiated
by the Dapartment to revert the appllcants therein,

in purported implementation of the Ann,II judgement

in TAK 549/89, The logic of the Depaftment in initiating
such action was that if Ns;.C.P.Sreeméthy had been
vrongfully denied_bromotion as DOS-I at the apprOpiiate
time as\a result of an unconétitutional rule, then, when
that urong was rectified by tneAnn.II Judgement, she
became antitled to promotion as D0S -1 frum 8,2,80 .
instead of from 7.2.84 from which date she wvas actuelly
promoted. 'Thefeby, she became senior as D0S~I to many

persons, including the applicants in QA 167/88; thus

it ifé%ggiving her a right to anuearlier,promotion, successively

as 0S. and then as R.0.,, than the 5 applicahts in that

case, If Ms. C.P.Sreemathy had to be given this benefit

the Department felt that this required reverting the

juniors (applicants in OA 167/88) from the post of A,.0.
to 0.5, and from the post of 0.S. to D0S-1, etc. sas
the case may be, It is to prevent such reversion that

OA 167/88 was filed,

be draun
24, Some“mdra_conclusions»canls by a perusal of the

record of OA 167/88. We find that the applicants °
therein (Respondents 1 to 15 in thiéiase) apprehendsd
an imminent=réversion. Paras 6, 7 and 8 of that
application raproduced below will make this clear:

"6. The fourth respondent has also not challenged
the promotions made from among the bersons found
in Exhibit P91, Therefore by the implemsntation
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‘of the present order thosa promotiona cannot be
affected at any rate uxthout hearing them. The

fourth LBSpondent has also not challenged any pro-
motions to the post of DOS Level I. Yet if the
directions issued by this Hon'b e r;bunal to
give her retrospective benefltslfhe promotions
already given to Lhis applicants and. the contesting
respondents in the application will be affacted.
Such a result will be contrary to the spirit of
Series‘of Supreme Court decision on the point.

It is therefore, respectfully submitted that the
order of this Hon'ble Tribunal has been made on

a misunderstanding of the correct facts znd the
rules and ulthout impleading the necessary
partiee.

7. The applicants therefore respectfully submit
that on the basis of the present recruitment rules
they cannot be reverted to any lower post, It

is also submitted that the order of this Hon'ble
Tribunal to which, this applicants yera not parties
cannot be.a reason for respondents - ﬁ to 3 to
revert them as the order is not binding on them.
Besides all but one among the applicants are
members of the Scheduled castes and scheduled
tribes promoted also on that basis, The applicants

therefore submit that their promotions cannot be

disturbed and any proposal to revert them may

be stopped. The applic’ants are approaching this
Yribunal even before the order of reversion

is passed, because in implementation of the earlier
orders of this Tribunal ani%%hey may be reverted

and they may not be able to stop that by any

me thod, The applicants, therefore, are filing a
separate petition to dispense with the production
&F the orde.. The epplicants, therefore, respect=-
fully pray that respondents 1 to 3 may be dlrected
to continue the applicants in their present

posts to which they have bsen lauwfully promoted

and not to revert them to any lower post. Their
rights guaranteed under Article 14 and 16 will be
infringed if their promotions are disturbed and
they are reverted,
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8. 1In view of the facts mentioned above, the
applicants pray for the following reliefs:

i) To direct respondents 1 to 3 to continue
the applicants in their present posts
and not to revert them to any lower post.

ii) To declare that the appiicants are
entitled to be promoted in prefersnce to
the 4th respondent in accordance with the
rules in force on the date of promotion
of theAapplihanta.

XXX xxx L xxx #

It is equally clear that the applicants therein did not
pray that by virtue of the earlier ﬁromotions granted to

them (i.e. prior to the decision in TAK 549/87 giving

- Ms C.P.Sreemathy her rightful due) certain inter-se

rights
seniority /had accrued to them and that this inter-se

M
43

““seniority alone:should be made the basis for future
promotions also,sven after Ms., Sreemathy's claims are
granted to her in accordance with tha‘judgement in TAK

549/87.

25, Thus, the first relief sought is a direction to

the respondents not to revert them, This prayer was
by the Ann.II1I1 judgement -

allowed/fin the following terms:

"As such, in purported implementation of that
judgement, the.e is nu question of disturbing
the present applicants who are holding posts
higher than that of D0S, Level-=] as a result of
subsequent promotions on the basis of selection.

XX XX XXXX X XX

.1t follows that there is no scope for disturbing
the applicants frowm the present posts they hold
as a result of the rinal order in TAK 549/87."

26, The second relief is for a declaration that
notwithstanding the Ann,II judgement in TAK 549/87 which
Ms. C.P.Sreemathy had obtained in her favour and any

order passed in pursuance theieof, the applicants in
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DA: 167/88 were entitled to be promo%gdtgg gggtfateg

'on uhzch they were actually promotedéon the basis of the“
trulgs tpanvln force,to the re§pect1ve posts held by them
uheﬁ»th;y filed OA 167/88,in preference to Me. C.P.
Sraehatpj; The .contention 1s'that when the applicénts in
oA 167/88 were éctuallyéﬁgomoted‘to the postsheld by

them when that OA was filed, the 4th raépondent"uas not

in the &one of consideration because she was promoted as
DOS-I onLy on 7.7.84,uhereas the applicants in OA T67/88

‘ hadvbee% promoted much eérliar. The r;ievant dates

are given in Ann.R7 filed by the Department. That, _

‘ statemeL£ shows thaut tﬁé.fiva»applicanté\in pA 167/88
stood pfbmoted aé'aos-i on 6.2.80, 30.5.82, 1.10.80, :

30. 1.83‘and;23 9,83 respectiuakg, uhereas Mms, CP Sreemathy~w~
was 80 promoted on 7.7.84 only.: In other words,
ms._C.PLSreemathy uas then junior to those five applicants
uhén Fu;thaf promotions to the rank of 0.5, and A.O.

uere su%sequently éons;dered Hence thosa promotions
cannot nou be disturbed and they cannot be reverted,

also
This prkyer haQLbeen conceded by the directions reproduced
1n-parq 25 supra, tha their position cannot be disturbed,

‘uhatever.benefit is given to Ms, C.P,Sreemathy,

27, The learned counsel for the respondents, however,

vehemently stated. that from the rollowing gktract
of para 3 of the judgement in OA 767/88 (Ann.III),the

| | | | L .

conclusion necessarily tollows that the seniority gainéd .-

by the;applicants therein on the posts he.d by them :! -
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uou;d'hold,good tor further pro@otians also.

"From the judgement it is clear that what
was directed to pe considered was only the
- eligibility of the present respondent No.4
for promotion to the cedre of D0S, Level-l.
In case she was found eligible for such
promotion her seniority was directed to be
fixed above the respondents 4 to 13 in that
applications. No direction for disturbance
of the seniority of the present applicants
was made there, and such adirection could
not have been granted, or even intended, as
these applicants were not parties there,"

We are unable to agree with that p:OpOSition and

interpretatioh. ,

28.  The judgement itself states that Ms. Sreemathy,
the fourth respondent therein, was entitled to claim
"seniority over respondents 4 to 13 in TAK 549/87, who

themselvas-uare‘admittedly,sgnior to all the applicants

4

. jubi

in OAK:-167/88. Therefore, if Ms. Sreemathy was granted
as D0S-I with consequential benefits ' “she
seniority over respondents 4 to 13 in TAK 549/8%/ w11l
necessarily also be come sqnidr to all persons junior to
those respondents, even though they may not have been
impleaded. It can never be‘pontended that the Ann.III
judgement held that while Ms, Sreemathy could prospecti-

/to Respondents-4 VBly-bééome senior as DOS-1 and in other higher cadres.L;
“te 13 in TAK 549/87__uh° are all SGnior to the Five applicants in OA 167/88;@
she has tovfemaiﬁ junior to the applicants in OA .
167/88, on the only ground that they were not impleaded

therein; Ann,II1 did not intend any such conclusio

n
, inlaratic , 7
which is patently ebsusd, B ‘

29, The Ann,IIl jUdéement, there?bre, only cauiionad
that as the judgement in TAK 549/87 (Ann.II) was not
retrospective in operation, there should, however, be

' no reversion from the posts held by any person who

becomes junior to Ms. C.P.Sreemathy after implementing
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the Ann.I1 judgement., Nothing more has been stated

in this judgement., More particulariy, there is no .

direction or aelcaration that the seniority which the R

applicants in DA 167/88 hed acquired on the posts of A.O., |

0.5, or DOS-I1, immediately prior to the Ann.I1 judgement

in TAK 549/87,would remain undisturbed even thqréafter

and that further promotions would be made only on the

basis of that §eﬂiority.

306 It is for this reason that we also made it clear -
in theAnn.V judgement that mMs, C.P.Sreemathy is entitled
to further promotions above the rank of DOS-I on the

basis of the revised seniority asssigned to her as D0S-I
~i.e. from 8,2.80,in pursuance of the Ann,II judgement.
This‘higher seniority will now give her consequential
benefits for Further préﬁotiéﬁﬁ%?%?futufa and because of-y
her higher sénioritx}she.uould fa;l in the zone of consi=
~deration earlier than others,who are now junior to her in
that list, The only caution we sounded was that while
granting such promotion, the decision in OAK 167/58 should
be‘borne in mind and tﬁe applicénts therein should not be
diéturbad.' In other words, if Ms. C.P.Sreemathy is to

be promoted as 05 from an earlier date and there is no
_vacancy‘that.promﬁtibn cannot be given to her by reverting
any of the persons hromoted earlier as 0S. Hénce, ve
directed that, she should be given notional piomction .
from an.earlier date, if actual promotion from such date

involved any reversion.

31.  We are, therefore, clearly of the view that the
oniy protection given to the applicants in DA 167/88
(i.e. respondents 11 to 15) is that they would not be

reverted from the posts held by them when that judgement

g -
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. . o B retrospectxve
was delivered pither as a result of anprromotlon

granted to ms. C.P. Sreemathy to any of the grades of posts
held by the applicants in DA 167/88 or as a result of
seniority assigned to her in that grade, The respondents
11 to 15 cennot claip that.the seniority acquired by

them on the posts to which they stood promoted before

the Ann.II judgément was delivered in favour of Ms.
C.P.Sreemathy, should be the basis for future promotions
end that such seniority cannot be disturbed by placing

Ms. C.P, Sreemathy above any one of them,

32, We can now revert to the case of'applicants 1 and
3. Applicant-1, Mms. ﬁ.C.Nariamma, was, in fact, the
first person who. ‘had obtained from the High Court of |
Kerala,in OP 4922 of 1981,the same kind of reliefs which
were granted to Ms. C.P,Sreemathy in TAK 549/87; by the - .
Ann.1 judgement dated 28,2,83, The contesting respondents
in that OP were the same as respondents 4 to 13 in TaK

549/87 filed by ms. C.P.Sreemathy,

33, What trenspired thereafter is not too clesr except
that,.as can be seen from para 6 of the application, a
writ appeal was filed by the Department against that

judgement and the petitioner therein (i.e, first applicant)

was permitted to withdraw the gp itselr)uith liberty

to agitate the matter before this Tribunal, That
petitioner and the third appligant Bs. N.Rajam then filed
OA 56/89 before this Tribunal, which was pending when
we delivered the Ann.V judgement in 0A 150/89, That
application was Finally'disposed of by the Ann.IvV.
judgement dated 16.2.90 with the following directions:

" The respondents 1 to 3 may con31der the claims

of the applicants for promotion to DOS Level I

- from earlier dates viz, 8.2,1980 in the light
of the directions of the Tribunal in Annexure VI
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'_judgement, the banefzt of which was alraady -
‘granted to Smt., C.P.Sreemathy as admittad by .....
the respondents, S

(i) In case the applicants are found to be allglble
for- promotion from earlier date as D0S Level I
they may be given notional promotion if they
cannot be given effective promotion from the
‘earlier date in the light of the decision in
DAK 167/88, with all consequent1a1 benefits
-in accordance with law,"

it has only to be‘added that the Annexure-VI judgementd

referred to in the extract is the one dellvered by us

in DA 150/89.

34, It is also necessary at this stage to deal with

an argument repeatedly advanced by Shri Ramkumar that

- thare was no nacessxty to declare some portions of the

“done by tha Ann.] judgement on 28,2, 83, but this became é .
~abortive because, at the writ appeal stage,'the 0.P.

]

recru1tment rules impugned in TAK 549/87 as ultra vires

f for,tha relevant rule had already been amended tuice,

et~
o Y3

once in 1982 and agaxnfic_1987 and that,therefore,the
applicants had h0palessly delayed'seeking proper

reliefs, 'Ue have carefully considered'fhis,macter.i Ve
find tnafvthe relevant rule was amended only on 20th June
1987 by notification GSR 474, The rule so amended pfovided
for the rirst time, that a DOS-II who has at least 2

year's reguiar service will be eligible for piomotion as

D05-I if, including his earlier service as Stenegrapher

~ Grade IIi; he has a total service of B years, Before

(2nd not of Stenographer GrII)
such amendment, earlier service as UDC alcne[yas eligible

to be counted. This was con51dered to be discriminatory,

As this pLOVlSan was amended only on 20,6.,87, 1t could
during. earlier periods -

be 1nvoked£}c ueny promotion to 00S-11 who had earller

serv1ce of only Stenographer Gr. III, as it was done

“in the case of the applicants. This mischief could be

undone only by striking down the cffendlng rule and dire-
.cting that the benefit given to those DDSmII promoted from
the cadre of unc shall be extandad to those DOS-II promo&ﬁ
from the cadra of Stenographer ‘(0G) as well, ' “Thi's was
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itself vas allouad to be u1thdraun. Therefore, it had

to be rightly struck douwn again in TAK 549/87. Thererore,

no delay can be attrlbuted to the applicants in seeking

relief as contended by the contesting rsspondents.

35. We have nouw to conslder the obgection raised by

Shr1 Ramkumar based on the judgement of the Supreme.'

Court in 1989 (4) SCC 71. The main conslderatlon therein

was the long delay in seeking relief. That situation
does not obtain here, Ms. P.C.Mariamma filéd OP 4922
in 1981 and Ms, C.P.S:eeﬁathy alsc filed OP 5461 in 1981,
That abart, even now, the contesting,faspondents already

stand fully protected by the Ann.I1I judgement in O A

-167/88 to the same extent as in the case referred to

above, The Ann,III Judgement declares that the appllcants

thereln cannot be reverted from the higher lesvel posts to

promoted
which they had been ;'Z.-' before the Ann.II judgement,

notuithstandihg the fact that they could,perhaps have nct

got the premction en the. dates they uere actually

in TAK 549/87 (ms.CP Sreematzr

promoted, if the appllcant/'too ad been considered
case

for such promotion in/'she ' had not been discriminated

against unlawfully, But they cannot get this undue

benefit for ever, The mischief resulting from a discri=
sent .

.mlnatory rule had to be undone and the/appllcants given

their due/at least in future. They are entitled to

this consideration in terms of the judgement of the
. i

Supreme Court in Ranz Randhir Singh's case and Bal Kishan's

case supra relied upon by the applicants' counsel.

36.  We can now deal with the prayers made in DA 592/90
“ ' as follous,

by statingﬁln general terms,what the rights of partles

are,s0 as to enzble the Department to take necessary

action.

(i) All promotions of the appllcants to be made now
. prospective or -
fromé;etrospectlve dates have to be made on the basis

iy,
I
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| of ths récruitment rules obtaining at the relevant time‘

and after satisfying the relevant eligibility conditions

and following the procedura laid down in the rules,

(ii) Any sucn promotion of the applicants to a post,
prospectively or ratrospectivaly, necessitated for
implementing the Ann,II1, IV oruV judgements, shall not
result in the rggg:sion of any person on thd ground that
such person haélpecome‘junior to the applicants, if such
peison had been pronoted to that post pribt to the
judgement in}BAA167/87 (Ann,I11), 1In other words,
promotion of certain persons treating them as senior to
the appllcants)made prior to the Ann 111 Judgement cannot

present,
be upset até.merely because the applicants have now

L3

secured a higher seniority over them.

e

,(iiiiJ- Thé'frrst and second anpllcants are entltled to

be considered for promotion as DOS-I from retrospective

dates in pursuance of the Ann,IV judgement, in the same

manner as the second applicant was earlier given such

benefit by the Department.

(iv) The seniority list of DDS-I as on the dates on
which the applicants would stand promoted from retros-
pective dates would indicate if further promotion as
0.5. has been given to any person or-personé.junior to
them,

Iv) If any person junior to an applicant has been
so promoted as 0,5., that applicant has a right to be
considered for such promotion uithrimmediate efféct'
either against an existing vacancy or, 1f/23cn vacancy

exists, against a supernumerary post, which shall be

creatédvby the Department,

e y C - e
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(vi) = .As such a promotion of an appiicant to be now
considered is in 1{gu of his prbmotion'ghich ouéht to have
been considered aarliéf} buf for the bparaticn of an
invalid rule, only his case need be considered and not that
of any others junlor to that applicant.
(vii) After such promotion as 0.5. the question of
granting if retrospectively froﬁ the date from which any
immédiate junior DOS-1 was promoted as 0.S. should be
considered, | | |
(viii) ‘- 1f, however, épy applicant had already been
considered for p;omotion as 0.5, in the past, but super-
seded by a junior, then, such an épplicént cannot'hou be
ponsidered for promotion from any date earlier to the
date of such sUperéession.

(ix) The exercise as above, mutatis mutandis, has

to be done Tor consideration for further promotion as

R.0. also. |

(x) The retrDSpectivé_promotiqn, if any,; made to the
posts of C.S. and.A.U. will not entitle the applicants to
any arrears. It will be takeh into account only for
Fixationvof pay frbm the date on which the applicant is nou
promoted on an existing vacancy or on a superﬁumerary post,

It will count fer seniority only from the date on which the

- orders granting retrospective promotion is passed,

(xi) Subject to what has been stated at (ii) and (x)
above, the seniority of the éppliCants in z cadre u}ll be
reckoned from the retrospective date.of prdmotion, if any,
or from the date of actual promotion, as the case may be,
tor purposes of further promotion to the next higher cadre.
We make it clear that all these rights of parties
flow from the Ann.II, 111, IV & V judgements themselves,

which, needless to say, are maintained without any change.
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37.. We now consider the challenge to the impugned’

ARN.VI order dated 14,9.89, in so fer as it concerns the .
promotion of MS;_Rahelamma George (R512) aslﬁ.d. %hié x\
post of A.0. became available for promotion after the |
AnR.V judgeméﬁt in DA 150/89 Qas'deliva:ed on 31.8,89,

We had directed therein, inter alia, that the question
whether ms.’C.P.Sféemathy‘uas entitled to be ﬁromoted

v nbtionally ffom avdata earlier to the actual date'of.
promotion had to be considered. Therefore, the promotion
of Respondent-12 ought not to have been made, before first
ascertaining what the ultimate seniority of Ms.CP Sreemathy
is in the éadre of 0.S., after_going through the process
outlined in para 36 supra, If it is found that she is
senior as C.5. to the 12th respondent and also that her

junior has already been promoted as A.0., then the
i . N a

Department should havs gonsidefed her tor promotion as A.C.:

to fhe vacant post of A,.0. then QVailable. If she is found
suitable for such promotion, the beparfment will be at
liberty to revert the 12th respondent and promote the

" applicant in her place, Till such a decision is taken,
the promotion gfanted to the 12th respondent by the

Ann. VI order will continue, but it shall be necessarily
treated to be purely on an adhoc basis, Such .a direction
cannot be.given in favour of tﬁe first abplicant because
the decisioh in her case, similar to the Ann. V judgement,
- was rendered only’on 16.2.90, before which date- the

12th respondent had already been promoted and that
prﬁmotion sténds protected in .accordance with the
principle laid douwn in DA 167/88. Thé third applicant

does not claim seniority over respondeht~12°

%
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38. In the result we dispose of tha'appLications

" (1) 0A_592/90

The nature of reliefs to ﬁhich the applicants are.

entitled have already been mentioned in para 36 and 37

\L-

of our judgemant.. Ue'difect the Department tp‘comply with
the directions/observations therein within a period of
three months from the date of receipt of thié order,

We further direct that the impugned Ann,.VI order, in so
far as it grants promotion to Mé.-ﬁ:&amma George

for' the present
(respondent-12) cannot be maintainadZ§nd hence her promo-

tion by that order is to be treated purely as an adhoc

promotion, subject to the consideration of the claims of

Ms. C.P.Sresmathy in the manner indicated in para 37,

(ii) mp 680/90 in 0OA"56/89

(a)‘fha first issue raised in the MP already stands
answered by the principles stated in para 36 supra,

(b) In regard to the second issue, we declare
that the applicants in OAK 167/88 are entitlea to only
the protection of the poéts they held on thevdate of
passing of the judgement therein and they cannot be
reverted from those posts tq aépommodafe any of the

applicants in OA 592/90, whatever be the seniority assigned

to them, Howsver, the applicants in OAK 167/88 are not

further entitled to claim that the senibrity they acquired

on the basis of the date of promotion to the post they

sc held should be the basis for all futur@ promotions

and that such seniority cannot be disturbed by the grant

of any refrospectiva promotion to the applicants in\OA

592/90. The applicants in OA 592/90 can be granted - .. ...
' on noticnal basis

retrospective promotion/in a cadre subject to their

eligibility and entitiement, and the Department shall
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by the issue of orders to that effect, th81r Sanlorlty\

in that cadre, with effect from the date of -such orders\
u1ll count from such retrOSpectxve ‘date and shall ba . X
“taken into acwunt for f‘uturepromotlon. There is |
nothing in the 'Ahnexureélll.judgemgnt’uhicb prevents
the applicants in 0A 592/90 from gaining such senidrity

over the applicants in OAK 167/88.,

(4ii) 0A _656/90

We dismiss this application with the observations’

fhat it is premature for us to declare whether the
applicant is senior to the cogtesting respondent
.Ns. cpP Sreemathy in the cadre of 0.5. or not, as this
| matter u1ll have to be decxded in the light of the
directions glven in OA 592/90 and the question of
maklng further promotions will alse have to be consi-
‘dered in the manner indicated in OA 592/90.

~ S 3‘33
, (N.Dharmadanya'gk?l (N.V. Krishndn)
Judicial Membsr Admlnlstratlve Member
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JUDGMENT

HON'BLE SHRI N. DHARMADAN, JUDICIAL MEMBER

The applicants who are working as Dy. Office
Supdts. Level-I, Central Excise Divisional Offices at
Kottayam and Triéhur'respectively appréached this
TribunaL'W1th the grievance that they are not promoted
as DOS Level—i, dffice Supdt. and AdministratiVe officer
on the basis of seniority assigned to them im the
seniority list of Deputy Office Supdt. Level-II.
2.7 The first applicagt entéred as Stenographer (0.G.)
ig the égrvice of the Ceritral Exciselmepa:tmgpt an )
1.8.1969. She was confirmed in the post on 1.8.1971.

She got promotion as DOS Level II on 1.7.1980.

Aﬁnexure-II is_the,seniority list of DOS Level II as on

1.1.1980 and Annexure-III is the extract of seniority

| lis£ of bOS Level-II as on 1.1;1984. The first applicant
- L o o " is shown as

"is at Sl. No. 2 and the second applicant'/. S. No. 18

in the seniOrity_lists Smt.:C. P; Sreemathy‘who is the

‘third :énk hoider_ané variq@g_o;her‘jqp;orslof phg

applicants were given promotion. So the grievance of

| thg appiicants i§ that they.sbgulé have been promoted

to DOS Level-L.' after two years of Service.as DOS Level II

but the R;cruitment Rulesrof 1979 (Aﬁnexure—lj made

some distinction in the matter of further proﬁotiqn

even to the catego;yfof ﬁos Level-I1, between those

pro;itdf;ed from UDC apd St;enographer (0.G.) _Unde;: this

rule the total service of a DOS Level-lI who has come
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from StenOgrapher (0G) are not at all couﬁted in the
‘métter of promotion. te the higher grade thougﬁ it is
COuntedliffpromotion is made from UDC grade.
3e Thevfirs;_petitioner‘filed Q'P‘,49?Z/8* before
the High Court ¢hallenging the 1979 Rules. Annexure-v
is the judgment in‘thatw¢§$e. ‘Tﬁe H;gh ngrt hgld
that £hére is unequal treatment ofqual?éﬁd\quashed‘
the existing'Rulesf. rhelccunt‘also directed that if
the firét petiticner was entitled to promotion from
an earlier” date, She‘Shou}d be éeemed to have been
prg?bted from ghat date agd consgquential benefits in
regard to Seniority in the promoted post etce be given
to here.
4. - Thereafter Smt. C. P. Sreemathy, who was having
a rank below the first épplicant in Annexu:e-II;, filed
' anOther'Q.P. beforevthg H}gh COg:t whidh‘was later
transfefred‘to thiS'Tribunal and disposed of asg
T-A.K. 549/87}' Anngxu;e;VI is the judgment of the
?ribuna;f Tbe operative portion in the judgment reads
as followss )

“4.. In the result we declare that the applicant
on completion of & total of 8 years service as
Stenographer (0.G.) and DOS Level II has become
eligible for promotion to DOS Level I. We direct
the respondents 1 to 3 to consider the case of
the applicant for promotion on the above basis

. by convening a review Departmental promotion

. committee within @ period of two months from the
date of receipt of a copy of this order. In
case it is found that the applicant is eligible
for promotion she will be granted consequential
benefits and fixation of seniority in the cadre
of DOS level=1 above the respondents 4 to 13.%



5 Pursuant to Annexure-VI judgment, Anhexure~VII
seﬁiority list of Dos_Levei;ivas on 1.;.88'was issued.
In this list the first_app;icant who was senior to Smte
C. P. Sreemathy was shown as Sl. No. 18 while Smt.

C. 2. Srgemathy wag at Sl. ﬁo-}B. Accofding tg the
fi;stiappl;eang she ouéhtto have beeh p;aced above

ﬁhe applicant in Annéxdre VI casé,since both the persons

———— -

cgme in the Qétegéry o£ Steéaggapher}(os). o
6e  The case qf the applicants is»that they are also
'eptitled to the‘saég_benef;t which'wasAgranted to Smt.
C.IP; Srggmatb¥. .A¢cord;ngly Annexure VIII and IX
'representations'were submitted. The representations
were rejecged as.per Aﬁﬁexure%X} Thé second applicant
who is also situated in identical position submitted

~ Separate representatioqs‘which were also rejected as

per Annexu;e #IV order. The_ground fof rejéction.in
both thé representations is same and it reads as

fbllows:

"As per specific ordérs from CAT oﬁly‘thé case
~of Smte. Co. Pe Sreemathy has been considered.”

On this ground both the applicants were denied their
right to get earlier'promotion. - Accordingly, they have
now come up before this Tribunal for getting direction °
to promote the applicants to the post of DDS Level I
and [further promotion om the basis of their seniority

assigned to them in the seniority list of DOS Level II.
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7e The respondents 1 & 3 and respondents 4,7 & 9

filed separate counter affidavits denying the averments
in the Original Application. But it is pertinent to note
Vthat the respondents 1 td 3 have not denied the right
of the applicants for getting earlier prcmétion aloﬁg
with the junioré who are similarly placede On the other
hand they have stated as follows:

"The applicant and Smt. C. P. Sreemathy being
promotees to the cadre of DOS Level II from

the cadre of Steno (0G), had to complete 5 years
Service @s DOS Level II before they could be
promoted as DOS Level. I. In the meanwhile

some of their juniors in the eadre of DOS Level II
who were promotees from the cadre of UDC

got promoted as DOS Level I by virtue of their
total service as DOS Ievel II and UDC taken
together (with two years as DOS Level II).

This was the circumstance in which juniors of
the applicant and Smt. C. P. Sreemathy got
promotion as DOS Level I earlier.®

8e Subsequently Smte C. P; Sreemathy filed 0. A. 15@/89
before this Tribunal fqr getting her due promotions on ,
the light Qf eaflier judgment. Thié wés hgard and
disposed of with the following directions as per the
judgment dated 31.8.89. The relevant portion reads

as follows:s

"Taking into accounts all these facts, we are of
the view that directions may have to be issued
consistent with the first and second judgments
for rendering justice-to the. petitioner without

- in any way affecting the rights of respondent-4
or others similarly situated like her. - Accordingly
we issue the following directions:

(1) The petitioner is not only entitled to the
promotion and seniority as p0S level-I as
per the first judgment as shown in the
seniority list at Annexure-VI, but also e
entitled to be considered for further
promotion on the basis of the date assigned
to her in Annexure-VI notwithstanding
Annexure X. S0, We direct the respondents
1 to 3 to consider the claim of the
petitioner for promotion as Office Supdt.
on the basis of the seniority assigned to
her in Annexure~VI seniority 1list in
accordance with the rules then in force
regulatjing Such promotions.

o .
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iii)
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While considering the seniority of the
petitioner after giving her the promotion

to the post of Office Supdt., the respondents
1 to 3 may also bear in mind the decision

of this Tribunal in AK 167/88. We mike it
clear that the petitioners in that case

are not - to be disturbed, while considering
the claims of the petitioner in this case
for further promotion from the grade of

DOS Level-I.

In case the peitioner is found to be eligible
for promotion to the post of Of fice Supdt.
from a date earlier to the date on which she
has now beern promoted (i.e. 9.8.89). She
may be given notional promotion W.e.f. that
date if she cannot be given effective
promotion from that date in the light of the
decision in VAK-167/88. In that event, her
pay as Office Supdte. from 9.8.89 (i.e. the
date we.e.f. which she was actually promoted)
should be fixed by @ssuming that she had been
promoted as. such from that earlier date.®

9. When' the case came up for final hearihg the

counsel$ appedaring on behalf of the parties agreed that

‘the 1law in respect of the matter is settled in the light

of the previous decisions of this Tribunal and this case

can be disposed of with the directions similar to the

directions in OA 150/89. Accordingly, on going through

the papers carefully, we are satisfied that this case

can be disposed of in the interest of justice with the .

following directions:

(1)

(ii)

The respondenfs 1 to 3 may consider the:
claims of the applicants for promotion to

DOS ‘Level I from earlier dates viz. 8.2.1980
in the light of the directions of the Tribunal
in Annexure VI judgment, the benefit of which
was already granted to.Smt. c. P. Sreemathy
as admitted by the respondentse

in case the applicants are found to be
eligible for promotion from earlier date as
DOS Ievel I they may be given notional
promotion if they cannot be given effective
promotion from the eadier date in the 1ight
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the.decision in OAK 167/88, with all consequential
benefits in @ceordance with law.

10. Accordingly, we dispose of.fhe Original Application

with the above directions.

11.  There is no order as to cCostS.

v/¥dﬁ\~/ﬁnﬂva <
ham W - e
(N. Dharmadan) ~ é' : (8« P. Mukerji)
Judicial Member ’ ~ _ Vice Chairman



