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DATE OF DECISION _28.6.90

K.A, Devaky Applicant (s)

\
v

vShri P.V.Mohanan ' Advocate for the App'l'icant (s)

- Versus
The Director,Central Re“mndmn(s)
Institute of Fisheries Technology.
Cochin and another. , .

P.V.M,Nambiar - . Advocate for the Respondent (s)

-CORAM:

The Hon'ble Mr. S.P.Mukerji, Vice Chairman
The Hon'ble Mr.  NoDharmadan, Judicial Member .' . -

Whether Reporters of local papers may be allowed to see the Judgement ? Yu
To be referred to the Reporter or not? Y,

Whether their Lordships wish to see the fair copy of the Judgement?w

To be circulated to all Benches of the: Tribunal ? p
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JUDGEMENT

L4

(shri S.P.Mukerji, Vice Chairman)

. who -
The applicant/is now working as Agsgistant Admini-

| strative Officer in the Central Institute of Fishéries Ve
Tech;:ology (CIFT) at Cochin under thd Indian Council of
Agricultural Rese;rch in this application dated 18th
‘September 1989 filed under section 19 of the Administrative
'fribunals Act has prayed that de-reservation of the vacéngz-t_
of Assistant Administrative Officer in 1982, 1983 and 1984 |
should be declared as illegal and that respondents 1 and 2

be directed to promote her to the post of Assistant Admi-

nisﬁrative Of ficer with effect f£rom 20.11.84 with all



-2

. consequeﬁtfél-benefits.; She.has also prayed that

the secorfd respondent be directed 1;6. éonsgider her
répreéenﬁatioh dated 27;5.89 at Annexure-yfl seeking .
prbhotion.as’Aséistént Admin;str;tive Officet witﬁ
'effecf‘froﬁ 1934. 'ﬁer further pgayer islﬁbat the

order dated 25th sghe_1989 at Annexure-VIII issued |
in implementation of the order of the Tribunal dated

27.4.89 in TAK 628/87 also should be set aside.

The material facts of the case are as follows:

42.‘ The applicant belbngs to the Scheduled Caste

community. She joined the CIFT as Junior C1e£k

: on)7~9.1962 énd:was promotéd'aé Sepioé'CIerk on

8.4.68. In 1976 five vaéancies!of Assiétapts were

to be filleé by difect recruitment énd‘by'pfomo;ion

‘of Seniqr‘élerks'bn'a 50;50 basis. Accd}dingly,’

three‘vacancieswere_allotted'for departﬁental

'prométion of which two wére un-reserved ;ﬂd one. was

reserved for Scheduled Caste candidaté. Two’séniof-

most Senior Clerks were proﬁoted against two un-reserved-

posts with effect.from'7.8.76. The applicaht;‘as a

Scheduled Caste candidate,lwas;'however. pro@oted a$

ﬁssistanﬁ én 18;11.76. The next promotion was to that of
as Assistant,

Superintendentlafter bne'compietes 5 years of service/

R

« scCONntd,
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When the applicant completed 5 years of service as

Assistagt on 19.11.81Ashébwas promoted as Supe:intendent.

{

(

but when the regular incumbent of that post, Shri
| the applicant
P.J.Joseph, reverted from Bangaloregsbeing the junior-most
Superintendent, =mb& had to be reverted as an Assistant
, 15l o .

on 21.12.81, She was again promoted as Superimtehdent o
along with her two seniors on 28.6.82, but when the
regular incumbent Shri Sadanandan, who was on deputation
to the ICAR Research Complex, Shillong, reverted to the
@IFT, the applicant being the junior-most Superintendent

' ' ‘ -gecond
again had to be reverted as Assistant on 16.4.84. This/
o . -
reversion was challenged by her in a writ petition
No.6064/84 before the High Court,of Kerala which was
transferred to the Central Administrative Tribunal
and was dlsposed of as TAK 628/87 by the Tribunal in
its judgement dated 27.4.89 (Annexure-VI). By this
judgement the order of reversion dated 16.4.84 was
set aside and the Tribunal directed that the applicant
should be promoted as Superintendent with retrospective
effect £ rom 16.4.84 with all consequential‘behefits
of .seniority and pay. The Tribunal also directed that
her promotion from 28.6.82 as Superintendent has to be
considered to be regular promotion. Thg respondents

accordingly issued the impugned order dated 27.6.89

promoting the applicant as Superintendent from 16.4.84
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in implementation of the judcement of the Tribunal,
IDhriec\thecpehdency of the aforesaid writ tetitien
the applicant was promoted as Superintendent trbm
8.4f85 and aa Assistant'Administtative 6ffiCer frcm
14.7;86. The applicant claims that she-shouid have been
promoted_asvsuperintendent against the reserved Qacancy
£rom 19.11.81 and not £rom 28.6.82. According to her, |
the Tribunal by its judgement dated 27.4.89 declared
the vacancy of SuperintendeAt‘whichatrose on 19;11.81
as a reserved vacancy for Scheduled Caete. Her further
.coatentioc.is that on the basis of het promction from
19.11.81 she became eligible for prcmotdon to the next
higher post of Assistant Administfat;?e Of fiCer aﬁter |
'compieting,B years of service on 20.11.84& She has
stated that a vacancy ef Assistant Administrative Officer
cas created in 1982 which was to be given to a Scheduled
Caste candidate but the wvacancy was kept unfilled till .
e1984. Instead of promoting her "'in 1985 the post was
de-reserved and the same ‘was éilled up by promotipg
Shri P.J. Joseph with effect from 8.5, 85. Another
vacancy of Assistant Administrative Officer arose in
1986‘when'the applicant wasvpromoted on 14.7.86.

\' .
According to her, when she was available as a Scheduled
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Caste candidateeligiblezforfproﬁotion_.as Agsistant
‘ Aédministrative Officervin N§vember 1984,.the»de-
réservaﬁion of\the vacancy in 1985 was illegal.
‘3.‘ According £6 the respondents, during 1982 one
pqst of Asggistant Administrative Officer was reserved
for Scheduled Caste candidate. In aécordance with the
Regruitment Ruleé. the post was to be filled up by
promotioﬁ of Suberintehdent with 3 years of service in

/ B
the grade failing which by deputation of Superintendenés
(Accéunts) or Section Officers. Since no Scheduled Caste
c;ndidate was available at the €IFT, the post ﬁad to be
»de-reservéd'and filled up by 2 general candidate with
effect from 8.4.85. The resﬁondents have'ciarifieé
| vt.h:;it the i'ribﬁna_l in its judgement dated 27.4.89 held
.th;t'the shcrt-teﬁm vacancf of Superintendent filled;
from 19.11.81 ﬁé 21.12.81 by promotion of the applicant
‘should not be counted against‘the :eéervation’éoiﬁt but
one of the 3 long-term vacancies which arose and filled
up in 1982 should b; given to the applicant. Since the
Tribﬁpal,recognized the applicaﬁt's promotionlgs‘_
Superintendent as regular only ffoﬁ 28.6.82 she bécame
eligib;e for promdtieh as Assistant Adminisﬁrative
Officer with effect from 28.6.85 and accordingly
b'de-reservation‘of the pdst;of Assisiant Admipistraiive
Officer and filiing it up by a general candidate with

effect from 8.4.85 cannot be faulted.
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4. We have heard the arguments of the 1eafned counsel
for both the parties,and gone through the documents

carefuliy. - The applicant s claim of promotion as

Assistant Administrative 0fficer with effect from

'20.11.84 depends entirely on her assertion that she should

4

have been promoted regularly as,Sgperintendent against

a:reserved vacancy with effect from 19.11.81 instead of

on 28.,6.82., If this aesertion of her is accepted, then

she would have completed the 3 years of service as

- Superintendent on 19.11.84 and would have been eligible

to be promoted .to the reserved vacancy of Assistant

Administrative Officer. This post was de-reserved in

1985 because no eligible Scheduled Caste'candidate'was

available,

-

5. ] The question about the date of regular appointment
' unequivocally
oft:he applicant as Superintendent waeldecided by this
. ‘&~
Tribunal in. its judgement dated 27.4.89 in TAK 628/87.

A copy of this judgement is available at Annexure-VI, .

Recalling a few facts, it may be noted that the applicant

was promoted as Assistant on 18.11t76 and sne became
qualified to be promoted as Superintendent after putting,
in 5 years.of sefvice on 19.11.81. She was'accerdingly
prometeé ae Superintendent on 19,11.81, but when the
regular incumbent returned, she had to be reverted on

21.12.81 being the junior-most Superintendent. Shé was
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again promoted as Superintenient on 28.6. Bé against A
| being the junior-most
one of the 3 vacancies which arose in 1982 but sheéhad
P
to be reverted on 16.4.84 when the r egular incumbent
reverted on 16.4.84; It is at this juncture that the
applicant movedvthe~yrit petition which was tr;nsfer;ed
to the Tribunal as TAK 625/87 seeking, inger alia, |
a direction quashing that order of.reversionidatéd
16.4.84. It may be noted that in this writ petition
“she did not challenge her first reversion from the post
of Superintendent‘on 21.,12.81., She had been prOmoﬁedvés
Superintendent on 19.11.81 but ‘due to the repatriaﬁipn
of the regular incumbent she ﬁad”to revert as Assistant
on 21.12.81. If she had any grievaﬁce against her‘first
;eversion also as she is making out now and if she was
serious about her'claim'in,the}instant case of regular
promotion aslSuperinteﬁdent from 19.11.81, there is no

reason why she should not have éhallenqu the first

also
reversion of 21. 12 81/in that writ petition. In the
& ‘ 4
aforesaid judgement this Tribunal accepted her claim

of reservation of one of tﬁe,3 vacancies_which-arosé in
1982 on the sole ground that the Qacancy qflsgperintendéht
to which she had been promoted from 19.11.81 to 20.12.81
was a short term va;ancy and no reservation c;n acqrqe*

)
to such a vacancy. The following extracts ftom the
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aforesaid judgement will be relevant,

"8. As regards promotion to the rank of
Superintendent, respondents have themselves
admitted that she (the applicant) was first
promoted in 1981 on an ad~hoc basis to a
reserved vacancy. This was purely on a short’
‘term vacancy because, within a period of ome
month, she had to be reverted when the regular
incumbent who was on deputation returned. The
contention of the respondent is t hat by such an
appointment - albeit for one month - the reservation
point provided for the Scheduled caste candidate
stands utilized. Subsequent vacancies are to be
filled up on the basis of the later points in the
roster which are all non-reserved.

9. We totally disagree with this view as it
is not only a narrow view but also defeats the
very purpose of reservation and is against

the standing instructions on the subject, It is
seen from Swamy's Compilation on Regervation and
Conc ions for Scheduled Casteg and Scheduled
Bribeg that in OM N 2 6/Estt (D) dated

30,4,76 of the Department & Personnel & Admini-
strative Reforms (DP for short it is clearly
gtated that "instructions relating to reservation

of vacancies for SC/ST for promotiocns apply only
t Therefore, an earlier

o _the regular vacancies.
promotion to a_short term vacancy of a SC candidate
cannot be a bar to that candidate’s reqular promotion

on _a reqular vacancy on_the ground that the earlier
appointment has extinguished the goint in the

rogter for the reserved candidate's promotion.

10. Respondents have admitted that after
Respondent No.5 was promoted on 7.8.81, the next
vacancy, according to the roster, was to be filled
by a sC candidate., The short term vacancy that
arose on 19.11.81 is not to be counted for this
purpose. Three long term vacancies admittedly
arose in 1982 and two of themae still held by
Respondents No.6 & 7. The third one was held by
the applicant till 16.4.84 when she wag reverted
to accommodate Shri Sadanandan, a regular Superin-
tendent who s till holds that post. It is, therefore,

clear that one of the three posts had to be given

to the applicant, asx a vacancy reserved for

a Scheduled Caste official. That being the case,
the question of seniority in the feeder category

of Assistants is irrelevant as far as the
applicant's right to hold the post of Superintendent
is concerned. The question of seniority will arise
only t odetermine whether Respondent No.6 or 7 should
be reverted. Obviously, Respondent No.7 is junior
in the cadre of Assistants and it was he, who should
have been reverted to accommodate Shri Sadanandan,
Superintendent on his return from deputation.

(emphasis added)
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6. ' It will thus be clear from the above that neither the
applicant before us claimed the vacancy of Superintendent
which was given to her on 19,11.81, as a regular vacancy nor
did the Tribunal £ind any reason to consider that vacancy to
bé a long term_regular vacancy to which the reservation point
will apply. The Tribanal awarded the reservation point to the
vacancy of 1982 and declared rer to.be entitled tovthat

)‘u.UWsLm
vacancy and on that basis set aside her order of resevvation

- R/"
dated 16.4.84@'Now, if the applicant claims a reservation
point against the vacancy which‘arese in 1981 it will be
inconsistent with the aforesaid judgement of the Tribunal -

which the applicant had accepted without demur and got the

benefits. Her conduct amply proves that she was not serilous

‘about claiming a regular promotion as Superintendent on

19.11.81 nor was she unhappy about the judgement of the
| Vo | _

Tribunal. She is thus estopped from raising a belated claim

of regular promotion with effect from 19.11.81 long after

her claim of regular promotion only from 28,6.82 had beeq'

adjudicated upon. The applicant's plea that by its judge—

ment the Tribunal declared "that the vacancy of Superinten
dent which arose on 19.11,81 was a-reserved vacancy for
Scheduled Caste" was wholly misconceived. The Tribunal

specifically.meAtionedewhile referring to the three long
term vacancies of 1982 that "it is therefore clear that one
of the three posts had to be given to the applicant as a
vacancy reserved for a Scheduledeaste candidate". Thus
there is neither merit nor force in her claim of regular
prombtion as Superinrendent with.eéfect from 19.11.81, Her
reversion as Assisrant from 21.12.1981 to 27;6.82 cannot be

obliterated or undone.
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7. However, the fact remains that,by virtue of

the order of the Tribunal in the aforesaid judgement, the

- applicant has to be considered to be working as a

Superinteqdent continuously on a regﬁlar besis with
effect from 28.6.382., She would thus have completed 3
years of serviee‘ae Superintendent on 28.6.85.. Since the
1982 vacahcy of Assistant admiﬁistrative Officer.was
de-reserved by the ICAR "subject to the condition that
reservetien”would be carried forward to the next reeiuit-
ment years as érovided for in the rules“; the applicant
would have been eligible foe premetion as Assistant
Administrative Officer against'éﬁy vacaecy which arose
between 28.6.85 and 14,7.86 when she was actua1ly.
promoted as Assistant Administrative Officer. This is
because, she7was the senior-most SC superintendent
eligible for promotion as Assistant Administfative
Officer against the reserved vacaney after 28.6.85.

8. 1In theﬂﬁacts and circumstances, we allow this

application only to the extent of declaring that the

applicant would be entitled to promotion as Assistant

‘Administrative Officer against the first vacancy if any

that arose between 28.6.85 and‘14.7.86. We accordingly
direct the respondents that if there was such a vacancy--
whether filled up or not--the applicant should = given

notional promotion as Assistant Administrative Officer



‘(N.Dharmadan

from the date subsequent to 28.6.85 and prior to

“or existed.
14.7.86 when that vacancy arose/ She will be entitled
. &

to all consequential benefits of pay and seniority

. as Assistant Administgative Officer from tha; notional

N

date.

There will be no order as to costs. : ;

MMM SDIL@'@'TD

(s.P.Mukerji)
Judicial Member - Vice Chairman



