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1. PM Elias Applicant (s) i BA 550/91
2. KK Ramakrishnan Applicant in OA 856/91.
M K Karthikeya Panicker ___Advocate for the Applicant (s) in both
, case.
Versus _
Union of India rep. by the Respondent- (s) in both case.
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Post, New Delhi & another

fMr NN Sugunapalan, Sr CGSC
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) Sidh AC GSC Advocate .
CORAM : " VU Sidharthan, ACG Rggpgngengs in OA 856/91.

The Hon'ble Mr. NV Krishnan, Administrative Member.

T XDON BIAR K
1. Whether Reporters of Iocal’pa‘pers may be allowed to see the Judgement?
2. To be referred to the Reporter or not? . |
3. Whether their Lordships wish to see the falr copy of the Judgement?f'
4, :

To. be circulated to all Benches of' the Tnbunal77 |
JUDGEMENT | ‘

These two applicgtions impugn the order dated 27.3.91
of the Senior Superintendent of Post Offices, Aluva Division,
By that order the:two applicants, hoiding the post of Group™D?t
in the-Divisional Office, Alwa, hawé been transfarred
respectively to the same post in Aluva Bazar and Aluva Head
Post ﬁffige} Thé traﬁsfer is chéllepged on the ground that the
Depa:tmental Rules governing the terms and conﬁitions o( Group D!

officials do not envisage the tramsfér of such officials from

-

the Divis;0nal Office to other places. For the sake of
'convenience, we are taking for consideration the facts in
0A 550/91.

'
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2  The appiicant, PM Elias Qaé workiég,on Group B
post in the Divisionai Office, Aluva, one among the
11 Units in Aluva Pos£31 Division. He commenced:serﬁice
as an Ex;ravDeparﬁmental Mail Career in 1966. He was
fegula;ly promoted to Group D poest in the Aiuva Head
Office in February, 1982. - He requested for tranéfer
under Rule 38 of the Posts & Telegraphs Manual VollV
on compassionate gfound to the'Diyisioﬁal ﬁffice, A;uva
and ?his[uas agﬁeed to by tﬁe crder dated 5.7;82. Since
then he is continuing in the Divisional Office% 'Hedzas
2. &~

now been transferred by the impugned Annexure A order

to a Group D post in the Aluva Bazar Post Bffice vice
Shri TA Purushothaman Nair transferred te the Bivisional

8ffice in his placs.

3 The only ground of challenge is that the Annexure AT»

order lacks compstence, it being contrary to the provisiocns

bf P&T Manual.

4 The learned counsel for the applicant has made
out his case as under.

(i) Only those persons for whom a tenure is fixed

can be transferred, because a transfer is inevitable

‘at the end of the tenure neriod.

(ii) Rules 57 to 62 of the Manual prescribe the
tenures for certain officials of the Deﬁartment.

(iii)'Among Group D_ﬁfficiaisi tenure is fixed for
énly élass IV offi&ialsﬁn the Foreign Post Units vide

Sl. 6(b) of Rule 60.
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- (iv) Therefore, other Group D officials do not
have any tenure fixed for them and therefore, they arse
not liable for transfer except when they themselves

make a request under Rule 38.

5 We are of the view that the interpretation

pléced on these Rules by the iaarnéd counsel is

illogicél and he has misconstrued the tenure principle.
All persons having a tenure are liable for transfer,

but all ﬁersons liable fortrnasfer do not neﬁessarily
have a tenura.' That is t he flow in the learned counsel's
reasoning. The objectAoF prescribing a tenure is
different. When tenure is ﬁréscribed, ordinarily, a
person will hold the tenure post fof[the tenure periocd
and likeuise,vordingrly, he will be transferred after

‘the tenure is over.

6 The applicant has ‘given an extract of Rules 37
of the P&T Manual which applises to all officials in the
Department which reads as follous i~

"37. All offcials of the Department are liable
to be transferred to any part of India unless

it is expressly ordered otherwise for any
particular class or classes of officials,
Transfers should not, however, be ordered excspt
when advisable in the interests of the public
service. Postmen, Village Postmen and Class IV
servants should not, except for every spécial’
reasons, be transferred from onme district to
another. All transfers must be subject to the
con?itions laid doun in Fundamental Rules 15 and
22,7

It is clear from this rule that all persons, without

exception, are liable to be transferred. The only
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spebial provision is that Class IV servants like the

~applicant should not, extept for Q very special reasons,

W

be t ransferred from one District to another. fhe
transfér in the present case is not from one Diétrict to
an§ther to be justified by special reésons but it is
only from one office in a touwn to.énother offics in-the

same tuun; Rule 37 does not bar such transfer.

7 | The applicant has also impugned the Rnhexufe A1
order dated 19.1.90 of Respondent-1. by uhicﬁ a tenure
has been fixed for the vf‘i‘rsi‘:'ktime for Mailman and SG

Mailman in RMS Divisional Uffice andytroup D Staff in

Postal Division Offices. Tha tenure fixed’is 5 years.
The leafned counsel contended that the Rules 57 to 62»
relating to tenure caﬁnét be amended by suéh executive

N

instructions and therefore, this instruction is invalid.

8 The learned counsel for the applicant was asked

whether the socalled Rules have been framed under Article |

g
1

309 of the Conétiﬁution or under any énacthent of
Parliament so as to describe them legitimately as Rules;
His reply was in the negative. vaiously, thé socalled
Rules in the P&T ﬁanual aréihothing but executive
instructians and tﬁey'can be amended by issue of
instructions as in Annexufe Al. - Tﬁarefura, the ground‘
taken tﬁat there is ﬁo authufity for the.1ét Respondent

to prescribe a tenure for a Group D Bfficial like the
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applicant has nﬁ basis., This has to 59 rejected; That
apart, we have already feund that the liability of‘tﬁe
appiicant to be-transferred arises not because of the'
prescription of tenure for the first time by the Anmexure A1
ietter, but because of the fact that all officials of the.
'Department without exception, are lixely to be transferred

under Rule 37.

9 The period of 5 years having been fixed as the
tenure for the applicant,/his transfer by the Annexure A2
order of 27.3.91 cannot be questioned, as hé.has been

~on this post since 1982,

10 fhe learned counéel for the applicant contends
that thé transfer affects his'éonAitions of service
’because he will be required to uork'For 6 days in the
office to which he is‘fransferred, while he is required
to work only for 5 days in the DiViSional Office. ‘This
argument is to be summarily ﬁejected as there is no
contract betweén the Government servants and the-eﬁployer.
The momentnbekbecomes'a gerrnment servant, all rules
framed by Government unilaterally in regard to the
conditions of service wili be applicabls. Therefore,

on

his transfer to Aluva Bazar cannot be objected to/this

ground.

11 He has one more contention that there would be a-
loss of seniority as a result of this transfer. He claims
that Group D officials in the Divisional Office are borne

on a separate seniority list and the Group D officials
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in Offices other than the-Divisional Office. In
support 6? this contenﬁion, he prodqced the Grédation
List of Group D ﬂffidials as on 1.7.89 at Annexure AS.
'He points out that this is a seniority list of Group D
| Officials other than the Divisional ﬂffice because his

name is not there.

12 {he respondents have disputed this contention.

It is submittéd that there is iny one seniority iist

for the Group D officials both of the Bivisionél Of fice

as well as of the other Units. The learned counsel for
the.respondents submitted that it is due)to a mistake

thgt the name of the applicant, while working in tha
Divisicnal Officé, has not baen.included in the Annexure V
cﬁmbined seniority list for the Division. He submitted
that in the cambinedISQniarity list, t he applicant's

place would be at 51. No.13(a) below TR Balan at S1.No.13.

;13' iJe are not satisfied with this clarification and
find that there will be no loss of seniority to the i

.applicant if his transfer te Aluva Bazar has been doné

by the impugned order.

14 We, therefore, hold that the contention that the
applicant cannot be transferred aslthere is no. provision
for transfer is without any foundation and it is rejected.

For thase reasons, we see no merit in the application and

it is dismissed.

- ——— b - wmem  m - - - - —
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For the same reason, OA 856/91 is also dismissed,
There will be no order as to costs.
, /‘ga‘l

o
(NV Krishnan)
Administrative Member

9.8.1991




