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IN THE CENTRAL ' ADMINISTRATIVE TRIBUNAL
ERNAKULAM '

0.A. No. 550 1990
Botorxhe: '

DATE OF DECISION '15'2‘._,‘:1991

P.C.’ Krishnanunni . -
. - Applicant (/s)

Mr. M.R. Rajendran Nair

Advocate for the Applicant (s)

Th 5 tv @ Verszs ‘ ( )
e De 3 '
puty Collector (P&E Respondent (s)

Central Excise, Collectorate of : '
Central Revenue Buildings, I.8. Press Road, Cochin
and 2 others

—_. Advocate for the Respondent (s)
Mre P. Sankaran Kuatty Nair, ACG oC R 1 to 3

CORAM:
' The Hon'ble Mr. S+Pe Mukerji, Vice Chairman-

" The Hon'ble Mr. Ne Dharmadan, Judicial Member

‘Whether Reporters ot local papers may\pbe allowed to see the Judgement\!“w
To be referred to the Reporter or not? @) -

Whether their Lordships wish to see the fair copy of the Judgement?@

To be circulated to all Benches of the Tribunal? As -

Pon=

JUDGEMENT

N. Dharmadan, Judicial Member

'in 1982'£he applicant’ while working as

Sépoy in the Central-Excisé, Admali, an enqﬁiry ﬁnder
Rule 14 of the CCS (CCA) Rulés 1965 was.proposed to be
conducted-against the applicant. Annexure-i memorandum
was issued to him. ,ThCugh;the'apélicant subﬁitted
Annexure . .~-II representation against the ptoposed-
enquiry énd'soughg for a-péréona; hearing, an-Enquiry
Officer was ap?ointed,without consideriﬁg Anhexure =
~and the request of the.appliéant; by Annexure-III

—

order dated 31-3-83. While the enquiry’was in
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pr§gre$s; on 7=2-85 the abplicant.submitted Annéxurg-IV
‘representation to the Enquiry Officer (EQO fgr sh?rt) for
- production of some ‘documents béforelthe4éxamination of»
witnesses. By Anneiure-v 6rder, the EO disposed of
the,represgntation stating that the documents excépt»the
Attendence Register cannot be made available. The enquirf,
according to the applicant was completed and Annexure-VI
enqﬁiry~rep9rt.was submitted finding ;he applicant guilty

of fhe only three charges viz. Articles III, IV ana V. The
.officgr'also found that the'chargé in Article-II ¥aspnot
proved but charge in Article{I has béen found partially
proved. Accepting the findingé_of the enquify authority,—
the Diséiplinary AUthority; the first respondent, passed
AnheXu?e VIIQrder dated 17=-4-86 imposing the penaltf of -
réduction of pay by eight stages £rom RS.220/~ to RsS.196/-
in the time scale‘of’ RS.196-232 for a period of 8'yeafs
~ with effect from 19-4-86. :Itiﬁas'further directed in the
pehalty §rder that the applicant will not earn increments

of pay du;ing the period of ’reductioﬁ énd thét on the
- _expiry oflthéé period, the reduction_will have the effect
of pOstﬁbhing his future increments of.pay. The applicants

?PP@?l.Hé?;@§§posed,by Anxe=VIII-order. The applicant

submitted a memorial to the President of Ind;s‘zggch was

I
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sﬁated to have been rejected_when the.éppliCant filed

OA 37/88. Tﬁe Tribunal passed Annexuré-x judgment on
21-12959 direcéing that the appellaﬁe auﬁhority to.diépose
of the appeal in,accoraance W;th'law. Thereafter, the
apbellate authority passed Annexure;XI order aated 29-3-90
‘rejecting the appeal w;#hout.affording é personal hearing.
The épplicaqt is challéngihg Annexures iII,.VI, VII and

XI on various grounds,

2. The appli¢ént raised Qérious;gropnds aﬁé sgbmiﬁted
_thétvthe appellage authority hadnnqt discharged th;
éppellate'function by giving reason;ble"héaring to the
applicant with redgrd to his cbnﬁéntions‘raised in'appea1. -
According to the aﬁpiiéaﬁt, no such héa?ing was given to

him before the disposal of the appeallaéter tbe'direétions

bby this ?r;bunal in Anﬁexure-x judgmené. He-submitged fhét,
there #s»no d;sposé} " of thé appeal bj the\appellate authority
in the eyes of la%. He further submitted that the enquiry
;gthopity only‘fbund_.chafge No.1 partially proved but the’
disc;plinary authority diségreed witﬁ the enquiry.authority
with reéard to his .finding in gharge No.l‘to the extent of

I : " The %
holding that the charge had beehn fullyféigz;d. /punishment

C
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is bad  since the appiicant was ndt served with a copy
of the enquiry febort béfore impssing‘the.penalty of
»reduction_of pay after disagreeing witﬁ the findings_and

‘conclusions arrived at by the enquiry authority.

3. 3 The applicant's averments in ground-C reads

as followss

"...The disciplinary authority before coming

to the conclusions that the charges are proved
on the basis of the enquiry réport did not
furnish a copy of the enquiry report to the
applicant and afford him an opportunity of
hearing. ~Enquiry report is only a material
before the enquiry authority and the enquiry
report cannot be relied on without giving an
opportunity of being heard”to.the"apﬁlicant..."

4. The answer given by the respondents in the
reply is very unsatisfactory and unaccéptable in the 1ight
of the views consistently being taken by the Tribunal after

‘following the decisions laid down by the Supreme Court

in the subject.ﬁﬁhﬁe@fgleﬁant5p6rﬁion;ef the reply statement

.reads as followss

"...The above rules do not stipulate to give .
opportunity of being heard or to furnish copy
of Enquiry report beéfore imposing penalty.
However, a copy of the Enquiry report was
furnished to him along with the disciplinary
ordereese” :

Admittedly, the applicant was neither givehfé/:;ance
before taking a decision to impose pun%%hment of reduction

in pay nor was he given a copy of enqﬁiry report in
_ I } :
((‘ . 0000/
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advance., fhe fact that thgre is disagreement by fhe‘
disciplinary authority with the findings of the enquiry
auﬁhority Qith Fespect to charge I; is clear from the

'following extracts from Annexure VIII penalty order.
#eee.In view of this, the E.0. has come
to the conclusion that charge No.1l is
partially provede..."

XXRXXX XXXKXX XXXX
"...As such I find that, it is immaeterial
whether the sepoy was competent authority
or note. In his . official capacity as
a Government servant, he had asked for
some kind of consideration which amounts
to demanding illegal gratification. I
hold that the charge that Shri P.Z. Krishnan

Unni demanded illegal gratification stand
provedeees”

XXX XXXXX XXXXX

" ..I hold that the charges, I, III, IV and V
stand proved as discussed abovee..eoo"

5. ' Recently we have decided similar case in

which there is disagreement by.the diSQiplinary authority
with‘the>findings and conclusions - of 'the.enquiry authority
iand heldié ﬁollows;(Anagur Bhaskar V. Gﬁ, Southern Railway;

Madras and othef, OA 482/89 -ryp-reported case):

",..We have recently considered this issue in detail
in T.X. Gopinathan V. Union of India and 4 others,
OA 259/88, the same Bench held as follows: '

",...By taking a unilateral decision bethd\
the back of the applicant who/%as found -,
to be not Guilty on the first®and third e1e-
ments of the charge, the disc&pllnary
authority has violated the elementary
principles of natural justlce,and the

: principle of reasonable opbortunity enshrined

Qi//' under Article 311(2) of the Constitution of

O
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India. It was held by the Supreme
Court in Narayan Misra V., State of Orissa
1969 SLR 567 that if the enquiry officer
exonerates the charged officer but the
disciplinary authority disagrees, the charged
officer must be given a notice before the
disciplinary authority comes to a conclusion
against him. The following observations
made by the Supreme Court in that case will
be pertinent to be quoted:
“Now if the conservator of Forests
intended taking the charges on which he
was acquitted into account, it was necess=
ary that the attention of the appellant
ought to have been drawn to this fact
and his explanation, if any, called for.
This does not appear to have been done.
In other words, the conservator of
Forests uséd against him the .charges of
which he was acquitted without warning
. him that he was going to use them. This
is against all principles of fair play
and natural justice. If the Conservator
of Forests wanted to use them, he should
have apptaised him of his own attitude
and given him an adequate opportunity.
Since that opportunity was not given, the
order of the conservator of Forests
modified by the State Govt. cannot be
- upheld. We accordingly, setaside the’
order and remit the case to the Conser=-
-vator of Forests for dealing with it
in accordance with law. If the Conser-
- vator of Forests wants to take ihto
~ .. agcounts, the other two charges, he
shall give proprer notice to the appellant
intimating to him that those charges
~ would also be considered and afford him
that those charges would also be conside
ered and afford him an opportunity of
explining them" (emphasis added) (in the
above quotation the term acquittal was
with reference to the acquittal by the
enquiry officer and not by any CourtX.."

Similarly, in M.D. Mathew V., Union of India and
two others, OA 478/89, this Bench in which one
of us (Shri N. Dharmadan) was a party considered
an identical guestion and held as followss

"..Legal position on this subject is well
settled that when there is disagreement
between the enquiry authority and the
disciplinary authority with regard to the
findings and conclusions to.the dis-advan-~
tage of the delinquent, before the.
imposition of punishment on the delinquent
he should be given an opportunity of
being heard. .Fairness requires such an
opportunity to be given by the Disciplinary
Authority.toThis Tribunal 1s ‘consistently
taking the view that such an opportunity
has to be given to the dellnquent Govt,
employee in the interest of justice

- before the imposition of the punishment

*  of passing adverse ordérs in that '
behalf..." ’

0000’/"-
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"B o In the light of the decisions of

this Tribunal qpoted.abové, we are of the view that
the'gpplicant is entitled to succeed. Accordingly,
Weiset aside the order of disciplinary authority éé
confirmed in appea; by the appellate auﬁhoritf and
.direct the fespondents to grant the.aéplicant ali
'consequential benefits‘in accordance with law, as if

po disciplinary ;ction was pending'against him, - But
the respondents are at liberty to procgfed‘against
the.applicant from the stage of submission of the enquiry
report by the enquiry auﬁhority an§ notifying the - .
reasons for the disagreement Qith regard.t§ charge

No.1l as indicated above; if they decide to proceed
against the gpplicant énd pu;éue'the enquiry proceedings

further in accordance with law.

T In the fesult, the application is
allowed. There will be no order as to costs.

MW / | %/

(N. D -MQ?M% ‘ (3.P. Mukerji)
Meniber (Judicial) _ Vice Chairman
TN
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