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The Hon'ble Mr. S. P. Mukerj i, Vice Chairman- 

lhe'Hon'ble-Mr. N. Dharmadan, Judicial Member 

'Whether Reporters of local papers mayP.e allowed to see the Judgement 
To be referred to the Reporter or not,? 1 104 
Whether their Lordships wish to see the fair copy of the Judgenient. ?0 3~ 

To be circulated to all Benches of the Tribunal*? kA 

0 	 JUDGEMENT 

N. Dharmadan, Judicial Member 

In 1982 the applicant'while Wbrking as 

Sepoy in the Central Excise, Admali, an enqd1iry under 

Rule 14 of the CCS(CCA) Rules 1965 was proposed to be 

conducted against the ap-plicant. Annexure-I memorandum 

was iss'ued to him. 	Though - the applicant submitted 

Annexure '.-II,representation against the proposed 

enquiry and sought for a personal hearing, an Enquiry 

Officer was appointedwithout considering Annexure ..-II 

and the request.of the.applicant, by Annexure-III 

order dated 31-3-83. While the enquiry/was in 
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progress,. on 7-2-85 the applicant submitted Annexure-IV 

representation to the Enquiry Officer (EO for short) for 

production of some documents before the examination of 

witnesses. 	By Annexure-V order,, the EO disposed of 

the . representation stating that the documc-nts except the 

Attendence Register cannot be made available. The enq ,,.iiry, I 

according to the applicant was completed and Annexure-VI 

enquiry report was submitted finding the applicant cluilty 

of the only three charges viz. Articles III, IV and V. The 

officer also found that the charge in Article-II Y4$ ~rlr'-Ot 

proved but charge in Article-I has been found partially 

proved. Accepting the finding8of the enquiry authority, 

the Dis6iplinary Authority, the first respondent, passed 

Annexure VIIQrder dated 17-4-86 imposing the penalty of 

r6duction bf pay by eight stages from Rs,220/- to Rs,196/- 

in the time scale of Rs,196-232 for a period of 8 years 

with effect from 14-4-86. It,- -,,was'further directed in the 
I 

penalty' order that the applicant will not earn increments 

,of pay during the period of reduction and that on the 

expiry of this period, the reduction - will have the effect 

of postponing his future increments of pay. 	The applicant! ~ 

pp pa 1.  a j.poqp4,,b.y ;Nnxe~-V ordor. The applicant 

submitted a memorial to the'Presiden which was 
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stated to have been rejected when the.applicant filed 

OA 37/88. The Tribunal passed Annexure-X judgment'on 

21-12-89 directing that the appellate authority to dispose 

of the appeal in,accordance with law, Thereafter, the 

appellate authority passed Annexure-XI order dated 29-3-90 

rejecting the appeal without affording a personal hearing. 

The applicant is challenging Annexures III, VI, VII and 

XI on various grounds. 

2. 	The applicant raised various grounds and submitted 

that the appellate authority had not discharged the 

appellate. function by giving reasonable hearing 'to the 

applicant with regard to his contentions raised in appeal* 

According to the applicant, no such hearing was given to 

him before the disposal of the appeal after the directions 

by this Tribunal in Annexure-X judgment. He submitted that, 

there Is no disposal of the appeal by the appellate authority 

in the eyes of law. He further ..  submitted that the enquiry 

authority only. found.charge No.1 partially proved but the' 

disciplinary authority disagreed with the enquiry authority 

with regard to his finding in charge No.l.to the extent of 

The 4;,- 
holding that thecharge had beeb fiallyl/proved. Zpunishment 

* * 0  0/ 
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is bad since - the applicant was not served with a copy 

of the enquiry report before impasing.the penalty of 

reduction of pay after disagreeing with the findings and 

conclMsions arrived at by the enquiry authority. 

	

3, 	 The applicantis averments in ground-C reads 

as followst 

"...The disciplinary authority before coming 
to the conclusions that the charges are proved 
on the basis of the enquiry report did not 
furnish a copy of the enquiry report to the 
applicant and afford-him an opportunity of 
hearing. Enquiry report is 6nly a material 
before the enquiry authorit y and the enquiry 
report cannot be relied on without,giving an 
opportunity of being heard to . the applicant..." 

	

4. 	 The answer given by the respondents in the 

reply is very unsatisfactory and unacceptable in the light 

of the views consistently being taken by the Tribunal after 

, following the decisions laid down by the Supreme Court 

in the subject. ~ , O The'­relev,.ant-:3pdrtion_;of the reply statement 

,reads as follows: 

"...The above rules do not stipulate to give - 
opportunity of' being heard or to furnish copy 
of Enquiry report before imposing penalty. 
However, a copy of the Enquiry report was 
furnished to him along with the disciplinary 
order*.***" 

Admittedly, the applicant was neither given /achance 

before taking a decision to impose punf~_Iment of reduction 

in Ipay nor was he given a copy of en ry report - in q4i 
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advance. The fact that there is disagreement by the 

disciplinary authority with thefLndings of-the enquiry 

authority with respect to charge I',.' is clear from the 

following extractsfrom Annexure VIII penalty order. 

In view of this, the E.O. has come 
to the conclusion that charge No.1 is 

partially proved*.*" 

K#1 I - - - 	 , , , I , 

"...As such I find that, it is immaterial 
whether the sepoy was competent authority 
or noto 	In his. official capacity as 
a Government servant,,' he had asked.for 
some kind of consideration which amounts 
to demanding illegal gratificationo I 
hold that the charge that Shri P.C. Krishnan 
Unni demanded illegal gratification stand 
proved.*'.*" 

"...I hold that the charges, I, III, IV and V 
stand proved as discussed above...0,11 I 

5. 	
- 	

Recently we have d~cided similar case  in 

which there is disagreement by the disciplinary authority 

with the findings and conclusions of the enquiry authority 

and heldas follows:(Anagur Bhaskar V. G14, Southern Railway, 

Madras and other, OA 482/89 --juh-reported case)s 

" 	' I .,.ge have recently considered this issue in detail 
in T.K. Gopinathan V. Union of India and 4 others, 
OA 259/88, the same Bench held as follow.st 

... By taking a unilateral decision behliid" ,  
the back of the applicant whor4as found 
to be not juilty on the first 0  and third ele-
ments of the - charge, the discliplinary 
authority has violated the el_e4entary 
principles of natural justic ~,~a/ nd the 
principle of reasonable opportunity enshrined 
under Article 311(2) of the Constitution of 
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India. It was held by -the Supreme 
Court in Narayan Misra V. State of Orissa 
1969 SLR 567 that if the enquiry officer 
exonerates the charged officer but the 
disciplinary authority disagrees,the charged 
officer must be given a notice before the 
disciplinary authority comes to a conclusion 
against him. The following observations 
made by the Supreme, Court in that case will 
be pertinent to be quoted: 

"Now if the conservator of Forests 
intended taking the charges on which he 
was acquitted into account, it was necess-
ary that the attention of the appellant 
ought to have been drawn to this fact 
and his explanation, if any,.called for. 
This does not appear to have been done. 
In other words, the conser 

. 
vator of 

Forests .  us,dd against him the charges of 
which he was acquitted without warning 
him that he was going to use them. This 
is against all principles of fair play 
and natural justice, If the Conservator 
of Forests wanted to use them, he should 
have apptaised him of his own attitude 
and given him an adequate opportunity. 
Since that opportunity was not given, the 
order of the conservator of Forests 
modified by the State Govt, cannot be 
upheld. We accordingly, set aside the' 
order and remit the case to the Conser-
.vator of Forests for dealing with it 
in accordance with law. If the Conser-
vator of Forests wants to take ihto 
account., ~ , the other two charges, he 
shall give proper notice to the appellant 
intimating to him that those charges 
would also be considered and afford him 
that those charges would also be consid4 
ered and afford him an opportunity of 
explining them"(emphasis added)(in the 
above quotation the term acquittal was 
with reference t 

' 
o the acquittal by the 

enquiry officer and not by any CourtX.." 

Similarly, in M.D. Mathew V. Union of India and 
two others, OA 478/89, this Bench in which one 
of us (Shri N. Dharmadan) was a party considered 
an identical question and held as follows: 

"..Legal position on this subject is well 
settled that then there is disagreement 
betweeni - the enquiry authority and the 
disciplinary authority with regard to the 
findings and conclusions to.the dis-advan-
tage of the delinquent, before the, 
imposition of punishment on 

' 
the delinquent 

he should be given an opportunity ok ~ 

being heard. Fairness requires such an 
opportunity to be given by the Disciplinary 
Authority,toThis Tribunal is - consistently 
taking the view that such -,.an opportunity 
has to be given to the delinquent Govt. 
employee in the interest of justice 
before the imposition of,( tbe punishment 
ot passing adverse orders in that 
behalf..." 
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In the light of the decisions of 

this Tribunal quoted above* we are of the View that 

the applicant is entitled to succeed. Accordingly, 

we set aside the order of disciplinary authority as 

confirmed in appeal by the appellate authority and 

direct the respondents to grant the applicant all 

consequential benefits .in  accordance with law, as if 

no disciplinary action was pending against him, But 

the respondents'are at liberty to procezed against 

the.aDplicant from the stage of submission of the enquiry 

report by the enquiry authority and notifying the 

reasons for the disagreement with regard to charge 

Nool as indicated above; if they decide to proceed 

against the applicant and 'pursue the enquiry proceedings 

further in accordance with law. 

In the result, the application is 

allowed. There will be no order as to costs. 

(N. _P_ha- ma,& 	 (S. P. Mukerii) 
Z  'ber(Judic al) 

	

	 Vice Chairman lem 

15-2-91 

ganga 


