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IN THE CENTRAL ADMINISTRATIVE TRIBUNA

ERNAKULAM -
0.A. No. 549/89 798
X0 X NS X
- pATE OF DECIsioN_18-10-1990
A Rajendran _ : Applicant (s)
M/s MR Rajendran Nair &
PV Agha Advocate for the Applicant (s)
Versus ' |

‘Union of India & 2 uthaza___.mmémmeM(q

Mr P Santhus,hkumar, ACGSt __ Advocate for the Respondent (s)

CORAM:

The Hon'ble Mr. NV Krishnan, Administrative Member

& :
\

The Hon'ble Mr. AV Haridasan, Judicial Membar

Pon=

‘Whether Reporters ot local papers may be allowed to see the Judgement? Y <2

To be referred to the Reporter or not? Y 7 .
Whether their Lordships wish to see the fair copy of the Judgement? 7*’2

"To be circulated to all Benches of the Tribunal ? >/.7

JUDGEMENT
( Mr AV Haridasan, Judicial Member)

The applicaﬁt, a deaf and dumb person working as

Labourer in the Govgrnment of India Press, Koratty has filed

this application praying that the respondents may be directed
Ato considser his represantation at Annexure-VI dated 22.5,1989
afresh oh the basis 6? his qualification and on compassicnate
grounds and ta direct them to ' post him as Bindery Assistant
with effect Prom‘the date of occurrence of first vacancy after
he passed‘the trade test Por Bindery Assistant in 1984. Shorn

of datails the allsgatibns in the application are as follgus.
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2. The applicant, é deaf and dumb pérson joined the
services of the Government of India Press as a Labourer in the
scale of %.196-232 with effect from 1.8.1983, After completion .
of probation, he uwas confirmed in the past with effect from
23.11,1988. After passing the 7th standard, he had done ons
ysar course in printing and'binding in K,b.T. Colléga, Trivandrum
and had:13 years of experience in printing and binding. Shortly
after joining the Government Press, he submitted an application
on 1.1.1984 to provide him a job in printihg or binding., He
appeared for the}trade test for Bindery Assistant(external quota)
hgld on 30;8.1984 and passed the same with highest marks., Thers-
after he submitted an application on 17.10.1985 to thq sacond
raspondapt requaesting for a posting as Bindér Gradse-II in the
PostvMaster Genaral's Pfess. As'ha was not granted promotion
as-Bindéry Agsistant on the ground that a ban existad,‘ha requested
for a posting in the P.M.G's Press by transfer/daputatidn.- Find-
ing that”there was no raspénse, he again éubmittad another rspra-
| sentation on 13f1.1986 to the third respondent requesting for an
: v then
appointment as Bindery Assistant. On 17.1.1986/ he made anothesr
representation to the Director of Printing requesting that he
"may be put on the Printing Branch(Treddls) on a trial basis.
To his represehtation, hs rsceived a reply on 28.5.1986 informing
him that as per the Gavernment‘orders, the identified posts for
the deaf are Sweeper, Farash, ﬁeon(if educationally qualified
Labourer and Bindery Assistant) and that his request for putting

him in Treddle machine could not be acceded to. The applicant
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made a representation to the Prime Minister on 23.2.1987 for

which also he did not get any favourable reply. Lastly, on

N

22.5.19é9 he made a representation to the second respondent
requestiﬁg that he may be appointed as Binder Assistant. Annaxﬁre-
VI is the copy of ths representation, Thasreafter alsec he
received Annexurs-VII reply dateﬁ 22.6.1989\stating that there
was no chénge in the position already intimated vidé Annexure-v
memo. The applicant states that the refusal on the part of the
respondents to give him a pnsting as Bindery Assistant déspité |
the Pact that he had passed the trade test with the highast marks
in the ysar 1984, uhile those who passed the test in 1989 were
appointed is’d19criminatory and arbitrary. His grisvance is that
he has béen diécriminated bgcause he is a deaf and dumb person
and the aﬁthorities who rejected his request for posting as
Bindery Assistant isAWithou# xRxxxxcapplication of mind to the
facts narrated in his representatibns. Therefore the applicant
prays that thé.respondents may be directed to éonsidar Annexure-
VI representation afresh on the basis of his qualification and

also on compassionate ground as he is a deaf and dumb person,

3. The respondents have in the reply statements filed
admittéd fhat the applicant has paésed the trade test for Biqdery_
Assistants(External quota) with the highest marks. ‘But they
cantend that;on‘account of the ban imposed by‘tﬁe Ministry in
Pilling up vacancies in direct recruitmaﬁt,-the ap?licant and

three other persons selected for the post of Bindéry Rssistant
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against direct recruitment quota cquld.not be appointed. Ths
filling up of vacancies in the yéar 1983 is justifiad on the
ground that the ban extended for direct recruitment only‘and
that those who were appointed as Bindery‘Assistant being promo-
tees, the applicant who was selscted touwards direct recruitment
" quota, cannot have a legitimate grievance. It is cbntended that
50% of the vacancies of Bindery Assistants are to be Pilled up
by promotion'fdling uhich‘by direct recruitment énd the remaining
50% by direct'recrqitment, failing ghich,by deputation and that
as the applicént was selected towards the dirsct rac:uitmant,
vacanciaé in view of the ban imposed by the Ministry in filling
up of vacancies by direct recruitment which is sfill'in force,
the applicént cbuld not be appointed to tha post of Biﬁdery Assis~
tant, They have stated that the duestion of appointment of the
applicant to fhe post 6? Bindery Assisfant could be considered as
and uhen the ban is lifted. It is Purther coﬁtended that as the
identified post for deaf and dumb is at 37th in 100 Point Roster,

A}

time is not ripe for Pilling up axxxxxx that vacancy.

4, ~ We have heard the arguments of the learned counsel on
gither side and have alsﬁ carefully gﬁne through the records
produced. The fact that tﬁe applicant came out successful in

the t:ada test for Bindery Assistant held im August 19é4 with the
highest marks and that he is sligible to be appointed as Bindery
Assistant by reaéon of his success in the test is admitted. The.

sole reason put Porward in the reply statement for not appointing
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the applicant in thse post of Bindery Assistant is a Government
ban on Filiiné up of vacanciss by dirsct racruif@ent. Along-
with the additional reply statemsnt the raspondents have pro-
duced Annexurss-R(3) to R(7) uhich are-orders issued by the
Government of India, Niniétry of Works & Hoﬁsing(Finance Divi-
sion - Budget Section). The fPirst 6rde; Annexure-R(3) is
dated 3.1.1984; The operative portion of this order reéds

as fallows:

"(a) Except in the most exceptional circumstancss,
no new posts should be created for thes next
nine month i.e. upto 30th September, 1984.

(b) All existing vacancies, i.e. non-operational
posts where recruitment action has not besn
taken, should not be filled up for the same
period., Howevsr, Ministries etc. will have
Plex1b111ty to readjust their existing staff
in a manner as to avoid dislocation of work
due to vacancises rema;nzng unfllled

2, The Ministry of Home Affairs stc. are requaested to
issue suitable instructions to all Departments, attached
and subordinate offices under them, to ensurs that these
instructions ars strlctly observed.. The Ministry of
Home Affairs may also issue similar directions for
observance of these instructions by Union Terrltory
Administrations,"

The action for recruitment for Binderxinssistant was initiated
on 14.8.1984 by the Annakure—ﬂ(1). It was pursuant to this
mamo‘that the applicant applied for the post and underwsnt the
trade test. Iﬁ is stated in the reply statement that Annexure-
R(1) was issued'and the test was held without adverting to the
ban imposed by Annexure-R(3) order and that aftsr the tast uas
panel ‘
held and the / was prepared as ths Annexuwe-R(4) order dated
17.7.1984 extending the ban cama to the notice of the authori-

ties, the appointments pursuant to the selsction was kept in

abeyancs. The latest of the ban orders produced by the
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respondents is Annexure-8(7) dated 15.4,1985. It reads as

follous:

"In continuation to this Ministry's office Memo-
randum of even number dated 29th September, 1984, the
undersigned is dirsected to say that having regard to
the continued need for utmost economy in Government
expenditure, the Ministry of Finance, Department of
Expenditure have decided that the instructions stand
extended until further orders. The concerned adminis-
trative Divisions may please take suitable action for
cbservance of these instructions by Autonomous bodies
under. them."

The learnsd counsel for the raqundents submitted that this

order is still in force. Ue are not convinced that the ban

on recruitment impdsed in thalyear 1984 still continues even

after a lapse of Fivé years. EQery day uévfind the recruitment

mada-tu several posts falling vacant on account of retirement

) and also by creation of new posts. 1P there is such a total

ban on any recruitment, it is not possible to make such recruit-
the learned counsel for the respondent could not explain this

ment at all. As/it is diPficult to believe that the ban imposed

in Pilling up of vacancies in the ysar 1984 still continues.

Further, the respondents have—admitted that psrsons have been

recruited as Bindery Assistant in the year 1989, But the

lsarned counsel for the respondants argued that this was

done because the Govarnﬁant had relaxed the ban on filling

up of vacancies by promotion. To substantiate this argument,

the learned counsel invited our attention to Annexure-R({5)

dated 16.8.1984 uhich'rsads as follous:

, "The undersigned is directed to refer to this
Ministry's 0.M. of aven number dated 17th July, 1984

on the subject cited above and to gay that tha ?8llouing
sub paras may bes added after existing sub para(d) of

para-3 of the aforesaid orders as per ths latest guide-
lines received from Ministry of Finance, Department of
Expenditure vide their 0.M.No.7(1)-E(Coord)/84 dated
31st July, 1984:- “
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(e) Vacancies to be fillsd up purely by promotion in
terms of the rslevant racruitment rules, provided
the resultant vacancy in the. lowsst lsvel of the
cadre is not filled up during the period of the
ban orders. '

(f) Vacancies caused by changsover of incumbents in
the case of posts held on deputation tenurs and
‘vacanciss to be filled by deputation/transfer in .
accordance with the recruitment rules, provided
the resultant vacancy in the chain in the parent

~ Department/Cadre is kept vacant till the ban is
lifted., "

This shouws thét ;he ban is lifted to the extent of filling up
'of vacancies purely by promotion. The respondents have pro=-
ducad ?pr our perusal the.ﬁecruitmant Rulss relafing to the
Bindery Assistant. According to the Reéruitmant Rules, 50%

to be filled '
is/by promotion and 50% is by direct racruitment. As a policy
it is open for the‘Gnvernment to decide that vacanciss would
not be filled up for a specifiéd period. Bqt once the Govarn-
ment decides to‘fill up the vacancies, it should bé dona .
strictly in accordance with the Recruitmenthules framed in
exarcise of.pouers conferred by Articlé 309 of the Constitution
of India. Accﬁrding to the reievant Recruitmanﬁ Rules, S0%
vacancies of the Bindery Assistants are to be filled by promo-
tion and the remaining 50% is to be filled by difect recruit-
ment. In the gﬁs;z;laxing the ban for filling up of -vacanciss
only by promotion, it is not open to the Govsernment to dilute
the Recruitment Rules framed under Article 309 of the Constitu-
tion of India. .uhen.filling up of vacancies is permitted, then
in making appointments to fill up the vacadcies, the Recruit-
" ment Rules have to be strictly édhered to. Therefore the
administrative instructions contained in Anﬁaxure-ﬂ(s) permi-

. barring
tting Pilling up of vacancies only by promotion and/appointmant
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by direct recruitment thus contravenk@kha Recruitment Rulss
canﬁot be sustainad bscause Recruitment Rules which have got
statutory force canﬁot be mndifiad by administratiue instruc-
tions. Therefore we are of the view that there is no merit

in thé contention of the reséondents that the applicant though
became qualifiad for appointment as Bindery Assistant in ths
year 1984, could not be appointed because of theAban. Further,
in Annexure-R(4) datad 17.7.1984 there is a clause which says
that the ban would not'apply to vacancies to be.filled up on
compassionate grands or by appaintment of handicapped psrsons
in accordan;e with the procedure laid douﬁ in the Department
of Personnel & A.R. and subject to thé percentage quota laid
doun in the relevant ordsrs. Further, in all the bén orders
it has bsen stated that a certain amount of flexibility is
barmissibla and that approval ét the appropriate level can‘ba
obtained if filling'up of vacancises is felt necessary. In
this case since the applicant is a Handicapped person uith
long experiencs in pringing and binding and since he had
passed the trade test as early as in the yeér'1§84, the third
respondent shduld'have addressed the appropgiata authoritges
for sanction to appoint him to that post. For the above said
reasons, we find that the action of the respondents in not
appoinfing the applicant as Bindery Assistant at least in

the year 1989 when recruitment was made ﬁovthe post of

Bindery Assistant cannot bs justified.
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S. We are of the visw that Por more than one reason the
applicant could have been appointed as a Bindery Assistanﬁ
uithaut violating any of the instructions provided by the
Department. Rsx, The instruction dated 3.1.1984 Annexure-R(3)
did not épply to the filling up éf'vapancies of operational
posts and the post of Bindery Assistant is undoubtedly such
é'post. Again the applicant could have beesn appointed to the
postéin his capacity as a handicapped pefson which is covered
by paré-a(c) of the Annexure-R(4) instruction. Lastly, when
vacancies héve been filled up by promotion, there can bevno
reason uhy the same should not be filled up by direct recruif—
ment;i In %hesa special circumstanées, we are of the opinion
that this application has to bs allowed and we order accor-
dingly. We direct the respondents to consider thse aﬁplicant,
within a perind of tuo months from thé date of communication
of this ordser, fﬁr appointment to Fha post of Bindery Assistant
on the basis of his passing in the trade test with the higﬁest
marks in ths'yéar 1984 and if éaund suitable, to appoint him
to that post with effect from 20.3,1989 i.s. the date on uhich
tuo vécancies wvere filled up by promotion, as if the ban, if

any, against such'recruitment, does not apply to this cass.

Theraiis no order a 'o costs., \QﬁQ’///7
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( AU HARIDASAN )/ ( NU KRISHNAN )

JUDICIAL MEMBER ADMVE. MEMBER
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