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‘ IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
N ERNAKULAM

‘0.A. No. 547/99 399'
X &:x xde-

DATE OF DECISION_6=7=1330

B.K.Balan S Applicant (s)

Mr;MGK Menoh ' Advocate for the Applicant (s)
' Versus

The Director General, Respondent (s)
‘. Telecommunications, Deptt, of Telecoms.,
Min. of Commns., Govt. of India, N,Delhi & 2 Ors.

Mr.K.Prabhakaran, ACGSC ___Advocate for the Respondent (s)

- CORAM:

The Hon’ble Mr. N,V,Krishnan ' - Administrative Member

' : and :
The Hon'ble My, A.V.Haridasan ' - Judicial Member

Whether Reporters of local papers may be a#g/vxgd.to’ see the Judgement? >/f’.7
To be referred to the Reporter or not? ‘ s
Whether their Lordships wish to see the fair copy of the Judgement? - ]\f
To be circulated to all Benches of the Tribunal ?

PN

. JUDGEMENT

(' (ME;A.V;Haridasan, Judicial Member)v

Mr.B.K.Balan,vaged 41 years retifed from military

service earning a pension, He was ré—amployed‘in the
Telecom. Depaftmept on 11.10.1983. 04 other ex-servicemen
K.Madhavan, KP Prabhakaran, E.Bhaékaran'Nair & Glancy John
belbnéing to the same category as applicant were alsg
re-employed in the same department on the same date.

| The fixation of pay of the re-employed military personnel

| is governed by'GIMf oM No«BQ@A)Est.iII/57 dt;25.11.1958
read with OM No.2(1)83/0(Civ-1) dt.8.2.1383. ’In;terms of
these OMs, the entira military pension 6? ex-serviecemen:

belou the rank of Commissioned Officers is to be ignored
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in Pixing their re-employment pay in Civil posts., In the
case p? the‘other 4 ex-servicemen, fixation of pay was made
accofdinély; The applicant on 31.3.1987 submitted a petition
to the first respondent requesting the Fixétion of his pay
in the same lines as in the case of other ex-servicemen.

But the second respondemt has on13.1.1988 by the imbugned

order at Annexure-A7 fixed the applicént's initial pay w.e.f.

11.10.1983 at Rs.260/~ without granting him advance increment

as in the case of other ex-servicemen and against the guide-~

- lines contained in the Government instructions in this

regard. The applicant has therefore, Piled this application
praying that the impugned order at Annexure-A7 ' may be set
aside and the respondents maxx be directed to ?ix his pay e -

-

in accordance with the instructions contained in the rele-

‘vant DM..

2. The respondents‘in their reply staﬁement have contended
that as the pay of the applicant at ths minimum of the scale
Rs.260-480 namely, Rs,260/=- and his military pension of Rs.191/-
exceeded his pré-retirement pay of Rs.395f/-, there was no
hardship in his case, 85d that, therefore, fixation of his
pay as per Annéxure-A7 is perfectly in order and in confédrmity
with the letterrof‘Direcfor General, Telecom. No.45-29/86
PA¥ dt. 10.8.1987., It is further averred that, steps have

' . in the | .
been taken for refixation of pay/casesof the other 4 re-employed
ex-servicemen erroneously fixed earlier. Hence, acgording
to the respondents, the claim of the applicant is not sustainable,

M/ | veid3/-
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3. We have heard the arguments of the learned counsel
on either side and have also gone thrcughvthe documents

prodbced.

4, The identical question of fixation of pay of re-
employed ex-servicemen came up for consideration before
the Larger Bench of the Tribunal in OA 3/89, 15/89, K-288/88

and K-289/88, The Larger Bench has observed as follous:

"(a) We hold that Por the purpose of grafdting
advance increments over and above the minimum
of the pay=scale of the re-emplayed post in
accordance with the 1958 instructions (Anne-
xures IV in 0OA 3/89), the whole or part of the
military pension of ex-servicemen which are

to be ignored for the purpose of pay fixation
in accordance with the instructions issued in
4864, 1978 and 1983(Annexures V, V-a, and VI
respectively), cannot be taken into account to
reckon whethér the minimum of the pay—scéle of
the re-emplayed post plﬁs»penéion is more or
less than the last military pay drawn by the

re-employed ex-servicemen.

(b) The orders issued by the respondents in
1885 or 1987 contrary to the administrative
- instructions of 1964, 1978 and 1983, cannot
be given retrospective effect to adversely
affect the initial pay of ex-servicemen wha were

re-employed prior to the issue of these instructions."

The Full Bench has alsc observed:

"The provisions of the Civii Servicé requla=-
tions are statutory in nature and the instru-
ctions of 1964, 1978 and 1983 have been. issued
by the Government under the said Regulations

N

~and supplement the provisions of the said

regulations., The clarifications issued by

vy
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the respondents on 30.12.1985 and
subsequent dates, cannot over-ride
the earlier instructions issued in
1964, 1978 and 1983 retrospectively.,
The purported modification of the

- earlier instructions on the sub ject
will have only prospective operation,"

In view of the above ruling of the Full Bench on the point,
‘the case of the respondents that imorder to éee whether
there is hardship'in fixing the pay at the minimum of the
scale and whole miliﬁary pension is to be reckoned éthh@ﬁ
advance increment is to be given only if the sum tota; of

Vi

this falls below the last pay draun in the military éervice////
. cannot stand., Hence, the Annexure-A7 order of the fixation

of ﬁay of the applicant being contrary to the provisions of

the -OM Nos. dated 25.11,1958 and 8.2.1983 has to be set aside.

T In view of what is stated above, we allow the appli- '
cation, sef aside the impugned order Annexure-A7 and direct
the‘respnndents to fix'the initdal pay of the applicant w.e.f.
11.10.1983 ighoring his entire military bension andAgrahting
him advance increments inrterms of the directions contained

in OM Nos.8(34)€st.111/57 dt.25.11.1958 and No.2(1)/83/D(Civ-I)
dt.8.2.1983., This should be done and the arrears, if any,

should be paid to the applicant within 2 months from the

datg~of receipf)of this order.

5 ° %W"

(N.V.KRISHNAN)
JUDI ADMINIS TRATIVE MEMBER

There is no order as to costs.

6-7-1990
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- CORAM:

The Hon’ble Mr.

The Hon’ble Mr.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
V.A. No. 547/89 ,189/
X &:x e .
DATE OF DECISION _6=7=1330
B.K lan Applicant (s)
Mr.MGK Mengn Advocate for the Applicant (s)
Versus

The Director General, Respondent (s)

Telecommunications, Deptt. of Telecoms.,
Min, of Commns., Govt. of India, N.,Delhi & 2 Ors,

fir.K.Prabhakaran, ACGSC ___Advocate for the Respondent (s)
N.V.Krishnan - Administrative Member
and
A.V.,Haridasan - Judicial Member

Whether Reporters ot local papers may be a;E)‘w’?d.to see the Judgement ? >/‘7
To be referred to the Reporter or not? I~ N
Whether their Lordships wish to see the fair copy of the Judgement ? ]‘J
To be circulated to all Benches of the Tribunal ?

JUDGEMENT -

(Mr.A.V.Haridasan, Judicial Member)

Mr.8.KR.Balan, aged 41 years retired from military
service earning a pension. He was r'e-e’mployed' in the

Telecom. Department on 11.10.1983. _4 other ex-servicemen

€

K.Madhavan, KP Prathakaran, E.3haskaran 'Nair & Glancy Jchn
belonging to the same ﬁategsry as applicant vere élso
re-Qemployed in the same department on the same date.
The fixétion of pay of the re-employed military p'ersbnnel
is governed by GIM}F oM NoQBQElt)Est..III/S'? dt.'25.1‘1.‘1958
_read with OM No.2(1)83/0(Civ-I) dt.8.2.1983. In terms of
thﬁse OMs, the entire military bansion 61’ ex-servicemen

below the rank of Commissioned Officers is tg be ignored
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in fixing their re-employment pay in Civil posts, 'In the
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case of the other 4 ex-servicemen, fixation of pay was made J
accordingly. The applicant on 31.3.1987 submitted a petition

to the ?i:st respondent requesting the fixation of his pay

in the same lines as in the case of other ex-servicemen.

But the second respondent has on13.1.1988 by the impugned

order at Annexure-A7 fixed the applicant's initial pay u.e.f.
11.10.1983 at Rs.260/- without granting him advance inﬁrement -:
.88 in the case of other ex-servicemen and against fhe guide~ |
lines contained in the Covernment instructions in this

regard. The applicant has thereforg, filed this application
praying that the impugned order at Annexure-A7 ' may be set

aside and the respondents max be directed to fix his pay

in accordance with the instructions contained in the rele-

vant OM,

2, The respondents in their reply staﬁement have contended
that as the pay of the applicant at the minimum of fhe scale
Rs,260-480 namsly, Rs,260/=- and his military pencion of Rs.191/-
exceedzad his pré-retirement pay o? Rs,.395/-, thefe was no
hardship in his case, and that, therefore, Pixation of his
pay as per Annexure-A7 is perfectly'in'order and in confdrmity
with the 1etter.of Director General, Telecom. No.45-29/86
PA¥ dt. 10.8.1987. It is further averred that, steps have

| “in the
been taken for refixation of bay[paseéof the other d're-employed |

ex-servicemen erroneously fixed earlier, Hence, according

to the respondents, the claim of the applicant is not sustainabls.

-
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We have heard the arguments of the learned counsel

on either side and have also gone through the documents

produced,

4.

The identical question of fPixation of pay of re-

employed eX=servicemen came up for consideration before

the Largér Bench of the Tribunal in DA 3/89, 15/89, K-288/88

and K-289/88, The‘larger Bench has observed as follous:

"(a) We hold that for the purpose of granting
advance increments over and above the minimum
of the pay-scale of the re-employed post in
accordance with the 1958 instructions (Anne-
xures IV in DA 3/89), the wvhole or part of the
military pension of eX=sgrvicemen which are

to be ignored for the purpcse of pay fixation
in accordance uithbthe instructions issued in
4864, 1978 and 1983(Annexures V, V-a, and VI
respectively), cannot be tzken into account to
reckon whether the minimum of the pay-scéle of
the re-employed post plus penéion is more or
less than the last military pay drawn by the
re-employed ex-servicemen,

(b) The orders issued by the respondents in

1885 or 1987 contrary to the administrative
instructions of 1964, 1378 and 1983, cannot

be given retrospective effect ta adversely

affect the ihitial pay of ex-servicemen who were -
re-employed prior to the issue of these instructions.”

The Full Benéh has alsoc observed:

"The provisions of the Civii Servicé regula-
tions are statutory in nature and the instru-
ctions of 1964, 1978 and 1983 have bsen. issued
by the Government under the said Regulations

-and supplement the provisions of the said
regulations., The clarifications issued by

/, ys
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the respondents on 30.12,1985 and ’\ \ef

subsequent dates, cannot over-ride RN

the earlier instructions issued in
1964, 1978 and 1983 retrospectively.
The purported modification of the
earlier instructions on the subject
will have only prospective operation.”

In view of the above ruling of the Full Bench on the point,
the case of the respondents that inorder to see whether |
there is hardship.in fixing the pay at the minimum of the
scale and whole military pension is to be reckoned andthaf

advance increment is to be given only if the sum total of

this falls below the last pay drawn in the military se:vice///

cannot stand. Hence, the Annexure-A7 ordsr of the fixation
of pay of the applicant being contrary tc the provisions’of

the OM Nos. dated 25.11.1958 and 8.2.198%1 has to be set aside.

7. In vieuw of what is stated above,.ue'aIIOu the appli- '
cation, set aside the impugned order Annexure-A7 and direct

the respondents to Pix the imitdal pay of the applicant u.e.f.
11,10.1983 ignoring his entire military pension and grantingv

him advance increments in terms of the directions contained

in OM Nos.B8(34)Est.II1/57 dt.25.11.1958 and No.2(1)/83/D(Civ-1)

dt.8.2.,1983, This should be done and the arrears, if any,

should be paid to the applicant within 2 months from the

datp~of rgcg}pf)of this order, _There is no order as to costs.

(A V.HARIDASTN) 0 7/ Y (N.V.KRISHNAN)
JUDI MEMBE R ADMINIS TRATIVE MEMBER
6-7-1990



15-1-31

Q |t

-'xyVWbJﬁw ,
Y ,
Y‘ﬂ;” %\ |

T~

PR BRI B

'put up a note to us on the next dateof hearing.

cc poslal 5
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NUK & AVH
T

Mr MGK Menon for petitioner

Mr Santhoshkumar for respondents(proxy)

The respondents ars directed to check upLhether ‘
the decision of the Larger Bench of the Tribunal referred
to in para 4 of the original ofder dated 6.7.1990 has been
stayed by the Hon'ble Supreme Court and any direction has
also been given that ény CCP arising out 'of that decision

» shall also be remain stayed.

The Registry may alsg examine this matter and
In case

the respondents are directed tc make

ﬂv/tt

15-1-91

no such stay exist,

a statement in this case on that day.

Call on30.1.91.
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27-2-91

AV HARIDASAN ) - - { SP MUKER3JI )
% JUDICIAL MEMBER VICE CHAIRMAN

me MGK Menon Por patitioner
Mr Santhgsgégmar for respondsnts(proxy)
OROER

The learnad counsel Por the respondents has

produced a copy of the Hon'ble Supreme Court's
ordar dated 28,1.91 in accordance with which the
order of this Tribunal in this case has been
stayed. .

Accordingly, the CCP is closed and notice
of contempt discharéed.

27-2~1831
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Note by the Registr§

‘ The Registry has no intimation whether the
Larger Bench judgement(dated 13,3.,90) in OA 3/89 & OA 15/89
which is quoted in para 4 of the Judgemant dated 6.7.90
in DA 5473|239 has been stayad, Houever as per order
dated 19,12,90 in SLP 15081-82, the Hon'ble Supreme Court
has sta/ed the operatien of the Divion Bench judgement
dated 30.3,90 in OA 3/89 and 0A 15/89 (The Division Bench
judgement dated 30, 3,90 was based on thg Larger Bench
judgement dated 13-3-90).

M .
.,




CENTRAL ADMINISTRATIVE TRIBUNAL, ERNAKULAM BENCVH

Contempt Petition(Civil) No.96/97 in 0.A.547/89

Tuesday, this the 2nd day of March, 1999.

CORAM:

-HON'BLE MR A.V.HARIDASAN, VICE CHAIRMAN

HON'BLE MR R.K.AHOOJA, ADMINISTRATIVE MEMBER

B.KcBalanl
T.T.A., Telephone Exchange,
Quailandy. - Petitioner

By Advocate Mr N Govindan Nair
Vs

1. S.Krishnan,
The Chief General Manager,
Telecommunications,
Kerala Circle,
Trivandrum-33.

2. - C.K.Brahmadattan,
Telecom District Manager,
now designated as General Manager,
Telecommunications,
‘Calicut-673 001. » - Respondents

By Advocate Mr Govindh K Bharathan, SCGSC

The petition having been heard on 2.3.99, the
Tribunal on the same day delivered the following:

ORDER

i

HON'BLE MR A.V.HARIDASAN, VICE CHAIRMAN

Learned counsel for the respondents stated that the respondents
have fully complied with the directions of the Tribunal in 0.A.547/97
by making a payment of Rs.46,460/- to the petitioner. Noting the above

submission the petition is closed.

Dated, the 2nd of March, 1999.

(A.V.HAR N)
ATIVE MEMBER : VICE CHAIRMAN

trs/2399
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BEFORF‘ THE HON'BLE CENTRAL ADMINI STRA \TIVE IR IBUNAL 'w’f

. ERNAKULAM BENCH !
pC»Q 998 - _ %
C..PQC ol\IOq k . .

26 of 199

in
 0.A.NO. 547 of 1989
. . /
i
!
N~
Miscellancous Applicants: (Respondents in CPC)

S.Krishnan & another

Respondent :(Petitionex in CPC

B.K. Balan

I N D E X

KKK =K =X =K K= K=K~ X"‘X"‘X.‘“X"X‘-X“X,"'){ XK R KK R K ==K =K

S]..No. Description of documents - Page Nos. -
1. Miscellancous Applicatipn . - 1to 3
V

2. Annexumml'?n iphoto copy of the C ommon’
order in C.P.C.96/97 & CPC.95/97
dated 31.7.1998 by the Hon'ble .

Tribunal, Esnatanlewn , Buneh L 4 - 5
4 s | _ ;
3. PnnexurceAN photo copy of the
Mano No.AP/90/1090/87 dated ‘ .
6.8.1998. . ) . 6
K=K =K = X = K=K =K =X =X X XX Y= Ko, =3 =K =X =X = = KX =K Hem X XXX

Dated this_-.the/g day of October, 12

: N INDH .K.BHARATHAN
SR.CENTRAL GOVT.SIANDING COINSEL

-
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BEFORE THE)}{GVOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL
, ERNAKULAM BENCH- ‘
1998
P,(C) NO. 96 of 1997

‘ in
- D.A.NO., 547 of 1989

MISCELLANEQUS APPLICANTS: (Respondents in CPC)

1. S. Krishnan, The Chief General Manager,
Teleconununications, Kerala Circle, -
Triv andrum-33.

2. Brahmadattan, General: Managoz.,
elecommunlcations ’
Calicut- 673 001.

BESPCNDENT: (Petitioner in CPC).

B. K. Balan’
T.T.A. Telephone Exchange,
Quilandy.

MISCELLANE QUS APPLICATION FILED UNDER RULE 12(5) OF
" THE CENTRAL ADMINISTRATIVE. TRIBUNAL (PROCEDURE) RULES

7’

L -
-BRIEF FACTS LEFADING TO THE APPLICATION:

_io In l'common"order in ,C.P..C.‘96/97 & C.P.C.95/97,
this Honourable Tribunal had directed the applicants
herein to report full compliance of the directions
contained in the order a‘fte.:'r getting relevant détails
from tha DGfenée‘Mi.nistw within ‘two months from
31..7..1998. "The cases were directed to be listed

on 5.10,98. A photo copy of the o;::der of this Hon'ble
Tribunal is produced herewith and markod for: refergence

AXRE-IAT as Annexure—D94 I

— R

S. KRXSHNAN
eneral Manag

q. T
ﬂéma”ﬂ‘f Chief G

g mre AFCAsH Kerala Tete:
"'7 “

G n u‘; AL

FvE o+

et §aT D
Frraraq i Trive

or anchar Bad
gdrun PR




AXRE-P1A-H

e,

required on receipt of appendix-B from CDA(AF),

20 The initial pay of the applicant in 0.A.547/89

was proﬁisionally fixed at %,350/- in'tﬁe'scale of
pay . of Rs,260-480 in £he pre-revised scale éy graﬁting
ll’advahCe indrements (with éffect from 11.10,83
with D.N.I. on 1.10.84 to Rs.360/~ taking into accéunt
his 11 years e&uivalent service in.the Air Force. |

The sanction was provisional subject to change if

The fixation was dane as per ordexrs of this Honourable

- Tribunal 0.A.547/89 dated 24.2.98. A photo copy of

this ordex is produced herewith add marked for

reference as Annexure-MAach
‘,/’

RELIEFS SCUGHT:

mé ’

it is submitted that Annexure;;l be received

on file and\Fompliance recorded and the above C.P.C,

- be closed. ' o - -

VERIFICATION

; I, S.Krishnan, aged 57 years, S/o G.s.Subramanien,
working as the Chief SGeneral Manager, Telecomuniqat ions,
Kerala Circle, Trivandrum-33, do hercby verify that the |
statements contained in the.parégraphs 1 and 2 above
are true and correct to the best of my knowledge,

infdrmation and belief, and I have not suppressed any

" material facts in connection with the above case.

contd..3

e f Geneid
Ch\u |
- ‘2'@ o Keral2 Tetond
1 ha
LA™
. 71 RE oonal s - -



- I am £iling this Miscellancous Application for §nd
on bechalf of all the Miscellancous Applicants as 1

am duly authorised for the same.

’

4 Dated this theaQB day of Cctober,1998.A

\

MISCELLANEOUS APPLICANT
g, Fwr S, KRISHNAN
qea Tgi%ara® Chief General Managel
. A’I"I‘ES'I"ATION e are afdss Keiala Telecom Circle
= gTE¥ T A4q Door:anchar Bhavan
' fygavaq<d Trivandrum-695 033

solemnly affirmed and signed before me by the'first

Miscellaneous Applicant, who is person‘ally known to

v -
me on this the /3 b’day of October,1998 in my office

at@wfvwdom .

ATTESTING OFF ICER

v = b oP AL
: - . .\/_HA;V.[,/);U el -
| doq G (fofew)
Pivisional Engineer (Legal)
' AFTIFAF
Off.ce of Zaief General Managet

F ek it i Kerala Tulucommunimioa

¥
frerTeryd Trivandrum-595033

i
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Hoh'blel_mr.A.V. Haeridesan “eo Vice Chairman w' v
and |
Hon'ble Mr.P.V. Venkataekrishnan .,.‘_,Aéministrative Mémber
cPC 96/97  in GRISINAL APPLICATION N, 547/U9 B
'BKK..éslan : ' ' ¢ Applicant (s;\
‘ K ‘ Versus '

S .Krlishnen, Chler oM, "Telecommunicaticns,

. \
Fespondent (s)
Kerals Circle, Trivandrum snd enolher -

_. et (e
Mr. N Govindan Neir(rep) . Counsal for 8DpllCan(

. . ) " ] 4
Mr. Govindh K Bhsrethen,5CG5C o :Counsal for resgonden U5

DEOE T

Comrrtor. order in CPG 9G6/97 & CPC_95/07

These Contempt Petitioners have been
flléd‘by‘the.petiﬁioners'because the orders
of the Tribunzl in O.A.54¢/98 & OA. 547/96
which hae now been confirmed by the Hon' ble
-SupremcCourt dlandssing the S.L.P., have not
p | :been complied with by the respondents. The.
- ‘ petitioners have alleged that by not implemento
iny the directlons 1n the ordere of theﬁribunal_
the reopODGEntS are liable for oction ‘Under the

CONt3evenee 2 /_‘ -

JUCTPIOR
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Contempt of Courts Act. A statement flled ‘
. : by the first respondent on behalf of the

r@npondenta astated that though a decieion
‘has been taken to implement the directione
of tha Tribunal, full 1mploment_au6n could
not be dofe beceuna hecessary particulara
from the Defence Deperument desplte eargx‘;e'!;{ \
hove not been received, As the Union of .
Indls was a party to the Original Applicat- |{
jon and tho Defence Mindstry belng snother !
Ministry of the same Government, we Are . ;
of the considered vieu that it should not |
be impossible for the respontents to get
the relevant details [rom the MHinietry of
Defence or from any lower formation under
1t for the 'wrpose of proper Amplementation |
of the directions contained in the order i
|

of the Trilmnal.

With a view to fscilitate the
implementation of the orders without any

furthor delay, we direct the respandents . e
to repcrt full complriance of the ddrecticne o
contained in tho ordsr gettdng relevant
detalls from thu Defence Ministry. The'
respondents shall report fgll compllianca
.of tho directions in the order within two .
'mnths from todoy. \e nx;wct tthe Oafence
_Oapurtment to furnish necasaery detaile to
ths respondente to ensbls them to lmp lament
the orders.

»

List on 5.10.98.,

<
sd/~ . s5d/~-
PV Venkstokrishnan AV Haridasen ,
I\dminiutreuyg Member Vice Chairmen
}?Tm”‘»
et % G - o '
'.,/:,. S 7 x\\vl ffr / ‘}?\ LR]lI Ji D rRU! {I()l Y :
- 3 L iy .

Dale .38+ 9%

Deputly Repistrar

/W ©'bﬂlrwd dbe,mer
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COVERNMENT QF INDILA
Department of Telecommunicatinns
Office ol the Chief General Manager Telecommunications,
Kerala Circle, Trivandrum 695 133

\lenm No, -\P/‘)U ooy - ’ Rated at Trivandrum, the 6th August 1998,

»

* Sanction of the Chiet (reneral L\[anave Telecommunications. Trivandrum is hereby |
conyeved fixing ‘the initial pay £ St wi*B.K.. Balin  an ex-serviceman re-employed in the
Department as Technician. at Rs.330/- provisionallv in the scale of pav of Rs.260-480 in the
pre-revised scale by granting 11 zdvance ‘increments, wee . 11-10-83 with DNT on 1-10-84 to
Rs. 360/- taking-into awounl his T vears equivalent service in the Air F oree.

© This sabction i3 [)lO\lstuﬂuJ subject to dmnnc i 1cquucd on u:cupt ol Appenx "B”
trom CDA (AF)

This fixation is done as per the Die. orders contained in their letter No. 15-22/90-PAT
fated 24-2-98 and in compbance with the judgement of CAT Ermakulaim ui O.\ No.547.°89.

+

< . This i$ in supcncwon or this otfice pay fixation of even number dated 13-1-88.
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AN N e R R Ar_,-. .

1L ‘Jhenbao.uanmm
Asst. Chief Accounts Officer (Cash) .

for Chiel General Manager, Telecommunications
Kerata Circle, Trivandrum 695 033 ]

. , ?
A copv of this memo is issued to:- \
1. The General manager. Telecom District, Calicut for information and necessary action WL, :

his No. LEN, 655265 dated 31-7-1998. e is requested to ensure that the reliel on pension .
received by the official from thz date of appointment to till date should be adjusted/ S
B ~ recovered from the arrears arising ~due 6 fxation of salary. Further he is requested to
“obtain App. B statement from CDA (AL) tor reconsidering the pav tixation.  This may be
ceated as urgent.

. The official thro' GMTD CT

2

3. The DOT (PP New Delhi 110001 w.r.t. their No. 45-22'90 dated 24-2-1998.
4. Spare..
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BEFORE THE HOK'BLE CENTRAL. ADMINISTRFTIV“ TRIBUNAL AT
ERNAKULAM "‘BENCH

C.P.C.NO. 46 /1997

in
0.A.No. 546 /1989

B.K., BALAN

.

PETITIONER
VS :

S.KRISHNAN & another

RESPONDENTS

AFPFIDAVIT

I, B.K. Balan, s/o. P.X.XK.Nair, aged 49, T.T.A,
Telephzone Exchange, Quilandy, residing at Bapoomakandi House,
Edakulam R.0., Quilandy do solemnly affirm and state
as follows:- |

’ 1, I am the‘petitionér herein and the applicant
in O.A#No.547 of 1989. By Annexure AL judgment, the
respondents were dirdcted to f£ix my initial pay with
effect from 11-~10-1983 ignoring my entére military
pension and granting QEg advance increments in terms of
the directions contained in 0.Ms. NO.8(34)Esst III/57
dated 25,11.1985 and No.2(1)/83/D{CIU-I)dated 8.2.1983,
The fixation was to be done with in 2 months from tﬁe
date of communiction of the judgment ..

2. The fixation was not done as per Annexure AT
judgment. I filed c.D.C.N0. 5/90 in O.A.547/89 for
taking contempt proceedings.' However, the petition was
closec since an appeal had been filed by the Department
before the bupTENG COurt against the judgment in

0.A.No.547/89 and other connected cases.
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3. The appeal before the Supreme Court was
‘dismissed py judgment dated 8.11.1996. I had sent re=-
presentation to the respondent along with a copy
of the judgment of the Supreme Court., However, the
respondants have not paild the amounts due to me as
per the directions of this Honourable Tripunal even
after the lapse of mo re than an year from the

date of judgment of the Supreme Court.

4, The respondents are wilfully retusing
tc comply with the directions in 0.A.No.547 of 1989

and the said refusal which is continuing amounts

to contempt of this Honourable Tribunal. Therefore
it is necessary that appropriate procéedings'may
be initiated against the respondent under the

Contempt of'courts Act.,

Contents of paragraphs 1 to 4 are with in
my personal knowledge and are true to my information

and pelief.

Dated this the 5th day of December,1997.

/@LA—N) \

DEPONENT
solemnly affirmed and signed before
mé by the deponent who is personally known
to me on this the 5th day of December, 1997
in my office at Ernakulam.

e d - g
'*l.«._}‘(_ .

=5 —

N.,GOVINDAN NAIR
ADVOCATE
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL,

ERNAKULAM
C.P.C.NO. qié /1997

o | in
0.A.N0. 547 /1989

PETITIONER -~ APPLICANT IN O.A.NO. 547/1989.

B.X.Balan, T.T.A,Telephone Exchangs ,
Quaiiandy.

Address for service of the petitioner is the

address of his Counsel, N.Govindan Nair,Advocate, Ernakulam.

RESPONDENTS:RESPOMDENTS 2 & 3 IN 0.A.No.547 /1989

1, S.Krishnan, The chief General Manager,
Telecommunications, Kerala Circls,
Trivandrum-33.
2,Ck Brahmadattan, Tele conn Dio Czek (Tai G, “‘“"de”‘&“‘“@;‘f
“General Manager, . '
Telecommunications,
Calicut-673001.,
Address for service of the respondents are as
shown above. o
.~ CONTEMPT FETITION FILED UNDERVSECTION‘3 OF THE CONTEMPT

0 COURT ACT,_READ WITH SECTICN 17 OF THE ADMINISTRATIVE
TRIBUNAL'S ACT, 1985. '

BRIEFT FACTS LEADING TO THE APPLICATION

1, The petitiéner was the applicant in 0.A.
No.547 of 1989. He is an Ex-serviceman and was recei-
ving military pension. He got re-employment in the
with éffect from 11—10—1983. on re-employmént as
Technician in the Teleéom Department in the scale of
Rs.260-480, he pay was fixed at the minimum of
Rs. 260/~ without giving him advance increments taking
into account his military service.

2. Four other Ex-sesrviceman who joined telecom

(\ﬁ9ﬁ<f£5@¢4MN)



Not done in the case of the pstitioner. His pay was fixed

taking into account his mllltﬁry pension contrary to
+

government orders.'
3. Petitioner” flled O.A.N0. 547 of 1989 before

this Hon'ble Tribunal the minimum and in not giving

advancg the application was allowed. Respondents IMREXERERER

EBXXXXMYXN were directed to give him advance 1ncrements

refixing hls pay and also pay arrears with in two

months. True copy of the Jjudgment is produced hsrew1th

and marxed as Annexure al,

4. The pét?tioner was constrained to file
‘Contempt of Court petition C.P.C.No.5/90.in C.A.547/89
before this Hon'ble Tribupal since the respondents did not
comply with the direcrions in the judgment, However, the
petition was closed on the submisSidn of the respondents
that appeal haé-been filed before the Supreme Court.

. 5. The appeal filed agalnst thc order in favour
of the petltloner,and other appeals were dismissed by
the Supreme court by judgment dated 8.4.96 confirming
the judgment of this Honourab]e Tribunal.

5. However, even after & lapse of more than .
are year the reSpond:nts have not Complled with the
directions in the Judgment of this qonOLrable Tribunal
in 0.A.547 of 1989, Petltioncr had sent a representation
to the second respondent along with a copy of thgs
Judgment of thev Supreme C;urt on 4.2.1997. True copy

Oof the representation is produced herewith and marked

as Annexure A2, True copy of the judgment of the

Supreme Court is produced herewith and marked as

Annexure A3,
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7. The respondents have not taken any action
to pay the amounts due to the petitioner pursuént
to the evidtion_in Annexure I judgment which has
been confirmed by the judgment of the Supreme Court,
Annexure A-III. More than a year has zlapsed from
the date of the judgment of the Supreme Court. The
action of the respondent in wilfully refusing to comply
with the directions of this Honourable Tribunal
amounts to contempt and the respondenté are liable
to be punished undér section 12 of the Contempé

K

of'Courts Act.,

RELIEFS OR PAYER

For reasons stated abov:z and other reasons
that mgy be submitted at the time of hearing it is

prayed that this Honourable Tribunal may be pleased

to:
Tnitiate Suo motu proceedings against the

respondents under Section 12 of the cContempt of

court Act..




e
(o))
*

V ERIFIC A'T I ON
I, B.K, Balan, 50n of P.X.K. Nair, aged 53,
T.T.A, Telephone Exchange, Quilandy, residing at
Bappoonakandi House, Edakulam P.O, Quilandy do
hereby verify ghat contents éf paragraphs 1 to 6

- above, are true to the best of my knbwledge and

* ! belief and that I have not suppressed any material .

facts.

Place: Ernakulam.

Date: 5..12. 1997' )

@3@ Lardd

/VSV——— PETITION ER

N.,GOVINDAN NAIR
ADVOCATE
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BEFORE THE HON'BLE CENTRAL ADMINISTRATIVE TRIBUNAL AT
ERNAKULAM BENCH

C.P.C.NO, /1997
in '
0.A.No - 547 - /1989

B.K. BALAN

Y3

PETITIONER
VS

S.KRISHNAN & Another RESPONDENTS

.

MEMO OF DRART CHARGES

That youw, S.Krishnan, The chief General
Manager, Telecommunications, Kerala Circle,Triﬁandrum.33
k¥ and "you. Brahmadattan, General Manager,
Telecommunications, Calicut-673001, by not taking

any action to pay the amounts due to the petitioner,
B.K., Balan, as directed by Annéxure AI‘judg5ent

and wilfully refusing to do thas above aét‘has
committed contempt of this Tripunal punishable under
section 12 of the Contempt of Courts Act.

Dated this the 5th day of Decsmber,1997.

N.BOVINDAN NAIR
ADVOCATE -




Annexure Al P(1)
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL AT ERNAKULAM

0.A,NO, 547 /1989

BR.Balan .. Applicant(s)

Mr.MGK Menon .+ Advocate for the A@plicadt(s)
' versus

The Director General

Telecommunications,Deptt.of

Telecoms. Min, of Commns.Government

of India, New Delhi& 2 others., . .Respondent(s)

Mr.K.P:abhakaran, ACTSC e Advocate for the respondent(s)

CORAM 3

The Henourable Mr.N.V.Krishnan .. Administrative Member
_ ) \ &
The Honourable Mr.A.v.Haridasan .. Judicial Member

\

JUDGMENT < -
(Mr; A.V.Haridasan, Judicial Member)
Mr.B.K.Balan, aged 41 years retired from miiitéry

serviée earning a pension. He was ré-employed in the
Telecom,Department on 11.10.1883, 4 other ex~sérvicemen
K.Madhavan, KP.Praphakaran, E.Bhaskaran Nair & glancy
John belonging to the same category as applicant were
also re-employed in thersame department on the samevdate.
The fixation in the same department on the same détef
The fixation of pay of the re-empioyed-military personnel
is govemned by GIMF OM No.B(34)Est.III/57 date 25.11.58
read with OM No.2(1)83/D(Civ-I) date 8.2,1983., In terms
of these OMs, the entire military pension of ex-servidemeh
below the rank of Commissioned-officers’is to pe
ignored in fixing fheir re—employment pay in Civil

' "postss In the case of the other 4 ex-servicemen,

on of pay was made accordingly. The applicant

= 1
el Aﬁdﬁj%ém%
’«,%\' e G~ N

ﬁ987 submltted a petition to the first

'0.2



Annexure Al P(2)
respondent requesting the fixation of his pay in the
same lines as .in tpe case of other ex-éexvicemenﬁ But the
second respondent has on 13,1.1988 by the impugned order
at Annexure A.7 fixed the applicant's initial pay w.e. £,
11.10.83 at Rs.260/- without granting him.advance,incremenﬁ
as in thg_casé of other ex-servicemen andé against the guide-
lines contained in the Government instructions in this regard,
The applicant has therefore, £iled this application praying
that the impugned order at Annexure-27 @ay pe set aside and
the respondents be directed to fix his pay in accordance
with.the instructions contained in the relevant OM.

2. The respondents in their reply statement have
contended that as the pay of the applicant at the minimum of
the scale Rs.260-480 namely, Rs.260/- and his military
pension of Rs.l9l/—‘eiceeded his pre-reitrement pay of

. Rs.395/-, there was no hardship in his case, and that,
therefore, fixation of his pay as per Annexurs -A7 is
perfectly in order and in conformity with the letter of
Director Genefal,Telecom.No.45-29/—86 FAT dt. .10.8.87. It
is further averred that, steps have besen taken for refixation
of pay in the cases of the ofher 4 re~employed ex-servicemen
arroneously fixéd earlisr. Hence, éccording to the respondents,
the claim of the applicant is not sustainable,

3. We have heard.the arcumsnts of the learned
counsel on either side and have also gone throu@h the
documents produced.

4, The identical guestion of fixation of pay of

d ex-servicemen came up tor consideration

e A
g im ) TV
7o Ry, 2

beforg\aégéggger.sench of the Tripunal in CA 3/89,




Annexure Al P(3)

15/89, K-288/88 and K-289/88. _The Larger Bench has
observed as follows:-

"(a) wWe hold that tor the purpose of granting
advance increments over and above the minimum
of the pay-scale of the re=employed poSt in
accordance with the 1958 instructions(Anne-
ures IV in OA 3/89), the whole or part of
thé military pension of ex-servicemen which
are to be ignored for the purpose of pay
fixation in accordance with the instructions
issved in 1964, 1978 and 1983(Annexure Vv,V-a,
and VI respectively),cannot be taken into
‘reqkon whether the minimum of the pay-scale of
the re;employed post plus pension is more or
the xexsmpimysd less than the last military

pay drawn py the re-employed ex-servicemen.

(b) The orders issued by the respondents in 1985
or 1987 contrary to the administrative
instructions of 1964, 1978 and 1983, cannot
e given retrospective effect tc adversely
affect the initial pay of ex-servicemen who
were re-employed prior to the issue of these

instructions?®.
The ¥ull Bench has alsc observed:

"The provisions of the Civil Service regulations
are are statutory in nature and the instructions
of 1964, 1978 and 1983 have bzen issued by the
Government under the said Regulations and
Supplement the provisions of the said regulations.
The clarifications issued by the respondents on
30.12.1985 and subseguent dates, cannot over-ride
the earlier instructions issued in 1964, 1978
and 1983 retrospectively. The purported modi-
fication of. the earlier instructions on the

subject will have only prospéctive operation".




Annexure Al P(4)

1 view of the abéve rgling of the Full Bench on the
point, the case of the respondents that in order to see
whether there is hardship in fixing the pay-at the
minimum of the scals and whéle military pension is to.
be reckoned and that advance incresment is to be given
only if ths eum total of this falls below the last pay
drawn in the military s=rvice cannot stand.Hence, the
Annexure A7 order of the provisions of the OM Nos.dated
25,11.1958 and 8.2.1982 has to be set aside.

7. In view of what is stated above, we allow the
application, set aside the impugned créer Znnexure A7
and direct the respondents to fix the initial pay of
the applicant w.e.f. 11.10.83 ignoring his entire mili-
tary pension and granting him advance increments in
terms of the directions contained in OM Nos.8/(34)Est.
ITT/57 dt. 25.11,.1958 and Nos.(1)/83/D(giv.I)dt.8.2,83.
- This should be done and the arrears, if any, should
be paid to the applicant within 2 months from the date

of receipt of this order. There is no order as to costs.

sd/- ~ 8d/-
(A.V. HARIDASAN) (N.V. KRISHVAN)
JUDICIAL MEMBER ADMINISTRATIVE MEMBER

/true copy/

: 8d/-Deputy Regihstrar
- ) " o < bﬁ3;¢l
This is—documernt—marked=ase—Annexure Al.“’H’ A el

advocate




Annexurs A2 (P=1)

B.X. BALAN
T.7T.A, Telephone Exchange
Quilandy. dated 4th Feb. 1997

TO

The Gzneral Managesr,
Department of Telacommunication,
calicut-673 00L.

(Through Proper Chanuel)

sSir,
Sub:- Fixation of initial pay Ex-servicemen

“ e \

gindly Refer: (1) My personel  representation
.dated 25.7.1991 your reply
DaM/GCeC/111/7 dated 25.7.91

&EREC/8200/76 dtd 5.8.°91.

(2) My personel representation dated
15,10.92 your reply DGM/DGC/UL/10
dated 16.10.92 and EEM/6552/52
dated 30.10.92,

(3) OA No.547/89 filed by me in CAT
EXM and its judgment order dated
6. 7.90&

(4) pPetition for SLP for exparty stay
No. 14851/90 at the Supreme Court
of India and it €A N0:10487/95
filed by the department.

. o

In the above said matter I beg toO invite your kind
attention towards the combined judgment of the Supreme
court vide CA Nos.4077-78 of 1992(A copy is hereby

- attached).

As per the judgment the Honourable Supreme court
up held the decision of the CAT in the above said OA

547/89 and order dated 5.7.1990 and other connected

CaSES.




Annexure A2 P(2)

Therefore I humbly request you sir, to take

necessary action to fix my initial pay with effect
from 11.10.83 (para 7 of CAT order as per the
direétions contained in OM ﬁo.8(34) ESC 111/57

date 25.11.58 and No.s (1) /83/D (civ-I) date 8.2.83)
and the arrears may please be paid without any

further delay. vI,like tb bring to your notice sir,
the inftial pay of other four ex-servicemen recruited
with me in the same Cadre date and place had fixed’

wef 11,10.83.

Finally I hope and pray the justice delayed will

not be igmored in any case.

Thanking you,

yours faithfully,

Enclosures:A copy of the judgment
of the Supreme Court
CA No,4077=78 of 1992,

-_—

This Annexure A@ljn
=

advocate
N,GOVINDAN NAIR
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ANNEXURE A-III P(1)

IN THE SUPREME COURT OF INDIA, CIVIL APPELLATE JURISDICTION.

CIVIL APPEAL NOs.4077-78 /1992

Director General of Posts & Ors. . .. Appellants
’ versus 8
B.Ravindran & Anr. ‘o Resp@nﬁgnts

( with ca& Nos. 4079, 4080,4042/92,5L0(C)No0s.10747/92,
2422/93, 1227/93, 14027/93, 16075/93. 17609/93,
21462/93,7717/94,C.A.Nos. 4710/94,3136/95,7832/95,
2872/93,s8LP(C)17023/92,C.A.Nos. 3864/93,3865/93,
6226/90,9384/95, 9416/95,65/92,2429/94,15/91,7367/93,
4369/90, 75/95, SLPC(C), 1607/93,C.A.No.4485/96,

SLP(¢) Nos. 10472/95,1170/96, 11949/96,3706/92,

BxXx 7187/95, 14102/S5, 5344/94, 11469/94,12383/94,
12871/94, ‘C.A.Nos.11376/96, 10486/96, 10487/95 & 10488/95)
{civil Appeal Nos.14493-14512/96 against SLPs 10747/92,
2422/93 etc étc. respectively mentioned above)

JUDGMENT

NANAVATI, J.
Leave granted.

The point which arises for consideration, in

this patch of appeals, is whether an ex-sarviceman,

who after his retirment before attaining the age of 55

'is re-employed in civil service, while getting his pay

fixed, is entitled to an advance .increment only if his
pay plus pension plus pension equivalent of gratuity is

less than the last pay drawn at the time of retirement.
' of the
This question arises in the context/following

facts and circumstances. It is unnecessary to

reter to the facts of ‘2all these appeals and, therefore,
we refer to the facts$ of civil Appeal No,4077 of

1992 only. Ravindran, Applicant in 0.A.No.3 Of

1989, out oquhich this appe&al. arisass, after his
retirement from AIR Fogce,'was re-employed as a Postal
Assistant on 29.11.83. ‘He had served in the Air

Force from 4.11.65 to 30.11.80. His last pay

in the air Force was Rs. 400/~ per month and his
pension on the pasis of the said service was fixed
at Rs.187/ - per month. The pension eguivalent of

=

gratuity was Rs.20.17. On his re~employment as a

00‘2
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‘Annexure AIII P(2)

as a Postal Assistant in tne scale of Rs.260-8-340- :

10-360-12-480 his pay.was fixed at Rs.260/- peing

the minimum of the pay scale. According to him

while fixing his pay and determining -hardship the

whole of military pension wnich he was getting was

required to be ignored and he ought to have been granted

one advance increment for sach completed year of

military service in view of the Government of India,

Ministry of Finance 0.M, dated 25.11.1958 read with

Government of India, Ministry of Defence C.M. dated

' 3.2.1983, as he was getting Rs.140/- less than what

‘he was'getting at the time of retirement from

military . service. As he had put in 11 years' service

in equicalent or higher grade in the Alr Force his

pay at the time of Rs.35C/- per month. Ile was denied‘

this benefit and his initial pay was pegged down

‘to the minimum of the pay scale at Rs.260/- on the

ground that his cass cannot be regarded as a case of

hardship in view of the clarification made by the

Department of Personnel and Training after consulting

the Ministry of Finance and which is contained in the

circular letter dated 30.12.85 issuad by the Directoer

“aéneral, P&T. Ths applicant, therefore, approached

the Central Administrative Tribunal and challenged

the said-clarification and the letter dated 30.12.85.

as)arbitrary_and against the provisions ofpay

faxation of re-employed pensionérs. The respondents.

in.other appeals were also denied the benefit of

advance ingrements for the same reason and, therefore,

the said clarification and the letter dated 30.12.85.
The contention of the @plicants before the

Tribunal was that if an ex-serviceman on being re-employed

in civil service does not get by way of pay plus pension

. plus. pension equivalént of gratuity less than the

last pay drawn by him at the time of retirement

thén it cannot be said that fixation of his initial

v e 3
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Annexure A III P(3)

pay at the minimum of the prescribed pay scals has
caused undue hardhip to him and, therefore, his pay
was not required to be fixed at a higher stage by
allowing one increment for reach y=ar of a higher
stager by allowing one increment for each year of
- service which the officer had rendered before
retirement in a post not lower than that in which
‘he is re-employed. This was the policy of the Govern-
. ment right from 1958 and wnat was implied was made
clear by the Departmsnt of Personnel and Training
after consultingithe Ministry of Finance. Therefore,
the said clarification cennot be regarded as arbitrary
or contrary to anj staghtory'provision of a provision
having force of law.:
When O.A.N0.3 of 1989 along with 0.A.No.15 of
1989 came up for hearing before the Division Bench
of the Tribunal at Ernakulam it noticed theat a single
Member Bench..of the Tribunal had upheld this contention
in an earlier matter. As it was inclined to take a
different view it raised the_follbwingg two l1lssues

and referred them tc @ larger Bench:

w(a) "hether for the purpose of granting advance
increments over and above the minimum
of the pay scales of re-cmployment post in
accordance with the 0.M. of 25.11.1958, the
whole or part of the military pension of the
ex-servicemen which is to be ignored for the
- : purpose of pay fixation, can be taken into °
account to reckon that the minimum of the pay
scale of the re-—-employment post plus pension,
drawn by the re-employed ex-serviceman for
the grant of adyance increments on re-employment;

(b) If 'Yes', 1i.2.. if it is dévided that the
ignorable pension also has to be reckonead
for the purpose of admissibility or advance
increments, whether the orders issued to
this effect in 1985 or 1987 can be given
retrospective effect so as to adversely affect
in s® &8 k& XAMEXKR.the initial pay of ex-
serviceman who Were re-employed prior to
the issue of these instructions".

A Full Bench of the Tribunal answered
those questions as follows:-

n(a) We hold that for the purpose of granting
advance increments over and above the post in
__ - accordance witn the 1958 instructicns (Annexures
<« TV in O.A.No.3 of 1989), the whole or part of
@mﬁﬂhe;military pension of ex-servicemen which are
~foirbe, ignored for the purpose of pay fixation in
acchrlance with the instructions issusd in 1964, ‘
1978%akd 1983 (Annexures V, V-3, and VI, respectively),
£

'.4
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Annexte A-III P(4)

cannot be taken into account to reckon whether
the minimum of the pay-scale of the re-employed
post plus pension is more or less than the last
military pay drawn by ths re-employed ex-servicemen.
(b) The orders issuad by the respondents in 1985
or 1987 contrary to the administrative instructions
of 1964, 1978 and 1983, cannot be given retrospectivs
etfect .to adversely affect the initial ray of
ex-servicemen who wsare re-employed prior to the
issue of these instructions™. '
Following the decision of the Full Bench, 0.A,
No.3 of 1978 and 0.A.No.15 of 1989 were disposed of by
the Division Bench by.declaring that the applicants were
entitled to be granted one advance increment for each
completed year of 'their milit@ry service in ecuivalent
grade in fixing their pay in the post of Post Assistant
with effect from the date from which they were appointed
if the minimum of Rs.260/- in the pay scale of Postal
Assistant together with unignorable part of their
pension did not exceed last pay drawn by them in the
Armed Force. The Tribunal also directed the respondents
in those applications to exclude tne ignorable part of
their pension while detiding whether any undue hardship
was caused to the applicants by tixing their re-employment
pay at the minimum of the pay scale of postal Assistant. °

The Tribunal set aside the impugned orders and a2lso

’
the clarifixation to th& extent they were contrary to
the said-déclafétibn.'Aggrieved by the orders passed
by the Tribunai-in those two'applications and similar
oﬁders passed in other applications thevappellants have

filed these appeals after obtaining special leave

of this court.
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The learned counsel for the appellants submitted
that the concept of hardship was introduced by the
Government in O.M. dated 25.11.1958 to ensure that
there was no drop in the total package of vay and
pension on re-employment. It was never the ;ntention
of the Government to allow advance increments after
Icomparing the minimum pay to the pre-retirement pay
’as that would have entitled the ex -serviceman to
douple and unintended benefit. Thus the O.M. dated
30.12.1985 was clarificatory in nature as it made
explicit what was implicit in O.M. dated 25,11.1958,
Tha learned counsel turther supmitted that the tribunal
ha&ing‘rightly found that the instructions issued in
1964, 1978 and 1983 did not deal with the concept of
hardshlp committed an error in holding that the O.M.
dated 30.12. 198: was not coarlrlcatory in nature and
was 2\, k2. ¥x98Gxx mEE inconsistent with the statutory
fprovision contained in the civil Service Regulations
and the instrgctions_issued thereunder which also
have egually pinding force. As the O.M. dated 30.12.85
was clarifibatory in nature the guestion of giving‘
it retrospective efféct did not ariée at all. It
waslsumnitted that the view taken by the Tribunal

. is thorctorc wholly misconceived. As against these
supmissions made on behalf of the apnellants. the
jearned counsel appearing for the respondents have
supmitted that the Eribunal has correctly interpreted

the O.Ms. of 1958, 1964, 1976, 1983 and 1985 and
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the effect of'making a correspondiné amendment in
the Civil Service Regulations which are admittedly
statuto:y in nature.

| on 25.11.1958 the covernment of India took a
policy decision in the matter of the procedure to be
adopted in fixing the pay'of-pensioners.re—employed in
Central Civil Departments. It ié applicable to ali'.

such pensioners. Ths rolevant part of the said policy

“decicion is as follows =

"(a) Re~employed pensioners should be allowed
- only the prescribed scales of pay, tnat is,
No protected time scales .such as those
available to pre-1931 entrants should ba
extended to them. "

(b) The initial pay, on re-employment, should
be fixed at the minimum stage of the scale
of pay prescribed for the post in which
an individual is re-employed.

In cases wheres it is felt that the fixation
of indtial pay of the re-employed officer at the mini-
mum of the prescribed paY scale will cause undue hard-
ship, the pay may be fixasd at a hijher stage by allowing
one increment for each year of service which the
officer has rendered before retirement in a post not
lower than that in which he is re-employed.

{c) 1In addition to (b) above, ths Government
- S&rvant may be permitted to draw separately

any pension sanctioned to him and to retain
any other form of retirement benefit for
which he is eligible e.g., Government's
contribution to a Contributory Provident
Fund, gratufty, commuted value of rension,
etc. provided that the taal amount of initial
pay. ‘as at (b) above, plus the gross amount
Of other forms of retirement benefit does
not exceed ;- '

i) the pay he drew before his
retirement (pre-retirement pay); or

ii) = Rs. 3,000/-, whichever is less.

Note 1:

In all cases where either of these limits is

oo
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N

is exceeded, the pension and other retirement
benefits may be paid in full and the necessary
adjustments made in the pay so as to ensure

that the total of pay and pensionary benefits
- is within the prescribed limits,

whethere, after the pay is fixed at the

minimum or any higher stage, it is reduced below the
minimum as a result of the said adjustments, increase
in pay may be allowecG after each year of service at the
ratzs of increments admissible, as if the pay had been
fixed at the minimum or the higher stage as the case
may be". B

The Government of India felt that the capacity
usefulness of a perscn could not be greater than
what it was at the time of retirement but fhis consi-
deration became irrelevant whén'applied to persons who
retired much earlier than the normal age of retirement
of 58 yeérs. Moreover, some of the lower ranks in
the.Defence Services, e.c., sepoYs who retire& at a
very early age qualified themselves for various
érades and professions after undergoing some training.
it thefefore thougﬁt that a distinction between
officers who retired at the normal age of 58 andvthose
who retired at an early"age was desirable. Taking
into account the.difficﬁlties of low paid pensioners
who retire at an early age. It decided that in case
of persons retiring before attaining the age of 55
years, a paft of the pension may be ignored in computing
pay on re—émplbyment. Accordingly an 0.M. was issued
directing civil pénéions,upto Rs. 10 p.m. and Military
pension upto Rs.l15 p.m. should be ignored in fixing
pay oh.re-employment.‘>An am=ndmant to that effect

wéffu_so made in Articles 321 and 526 of the Civil

«..8/-
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16.1.1964 the Covernment again raised the limit in

‘the following terms:

(1) in the case of pensions not exceedings
Rs, 50/~ per mensum the actual pension,

(ii) in other cases, the first Rs.50/- of the
pension, '

A correSpbnding amendmant in the civil Service
Regulation was also made. This limit was further
raised from Rs.50/- to Rs. 125/~ by Ministry of Finance
0.M. dated 19.7.1978. By its 0.M., dated 85.2.1983

- Ministry of Defence issued an order by raisin§ the
limit of pension to be igno;éd in fixing of pay from
Rs.125/- tc Rs.250/- in the case of service officers
and declaring that thélentire pension should pe ignored
in the cass of personnel pelow Commissioned Officer's
rank. All these orders were made effective from the
dateé on which they were issued. We havs referred to
only those orders.which are relevant for the pufpose
of these appealé.

It appears that the effect of making the entire
pension ignorable in certain cases mf mEKINg B wWas
examined by the Department of Persounel and Training
in consulation with the Ministry of Finance. It was
decided'to issue the following clarification with
respect to the mode of pay fixation of re-employed
pensioner -

“when a re-employed nensioner askes for
refixation of pay under the 1983 orders, his

pay has to be fixed at tne minimum of the scale.

The question of granting him advance increments

arises only if there is any hardship. Hardship

is seen from the point whether pay olus pension
%. ecquivalent of gratuity (whether igmorable or not)



3

Annexure A III P(9)

is less than the last pay drawn at the

time of retirement. If there is no hardshio

no advance increments can be granted", i

The said clarification was brought io the nétice

of all the concerned authorities of the postal Department
by the Assistant Director 3eneral of Posts by
Circular dated 30.12.1985 and they were directed to
review all such previous casss in which the pay of
the re-employed pensioners/éx-serviceman were other-
wise fixed under the Ministry of Defence order dated
8.2.1983., As stateé earlier this circular and the
conseqguent action were the subject matter of the appli-
cations filed by the respondsnts befbre-the tripbunal.
" The éffect'of the order dated 8.2.1983 and the
_circular dated 30.1?.1985 was that in case of a pensibner
who was re-employed on or after 8.2.1983 his pay was
to pe rgfixéd in terms of the said order and the
ctarification. ' In respect of those ex-ssrvicemen who
Opﬁed to come under those ordsrs their pay was also
to be fixed in the same manner.

It is not in dispute that the original order for
tixation of pay of re-emploved pensioners was contained
in 0.M. dated 25.11.1958, In thne matter of fixation
of pay of such re-employed pensioners the first step
reguired to pe takeh was tc fix his initial pay at the
minimum sﬁage of scale of pay ptescribed for the post
on which he was re-amployed. The next step to be
taken was to £ind out whether his pay thus fixed
plus pension (including other pensionary benetits)b
exceedad the pay which he drew kefore é his retirement

' ZSEKRS.BOOO/-. Tf it exceeded zither of those limits

000010
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then necessary adjustment was to be made in the pay
by reducing it below the minimum stage sO as to ensure
<

that the total pay including pensicn was within the

EN

 prescribed limits. If ‘the initial pay plus the pension

was found to be less, thén it was to be regarded as a
case of undue hardship and his pay was reguiredto be -
fixed at Higher stage by allowing one increment for
each year of service which the officer and rendered
before reiiremgnt.in a2 post not lower than in which he
was reeemployed. However, when it was noticed that this
formula was not fair and just in cases of pensioners

who Tetired at an early age that is before 55 years,

the Goverhment in relaxation of the mkx policy contained
in the 1956 order decidsd to grant some penefits to such
re-emﬁloyed pensioners and issued an order directing
that civil pengion upto Rs.10/- per.month 2nd military
pension uptoARs;IS/n per month should bz ignored in
fixing pay on re-employment. Thus while totalling up
the“initial pay and the pensicﬁ_for the purpose of
finding oitt whether the pensioner on re-employmant was
likely ﬁo’get'morevor less thsn what ne was getting
earlier.Rs.lO/- in case of civil pensioners and.Rs¢15/-
in case of military pensioners were to De ignored., In
other words the amount of pensicn to be added to the .
initial paY'was to be reduced ko that extent. Thereafter
his pay was to be adjusted dépending upon whether |
the pensioner would thus get more or.less on his
Ee—employment.' This relaxation Qas cbviously in the
patutre of modification oOf the sarlier policy. As
narrated above the said limits to be ignored were

0.M. dated

limit was

v.ll
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raised to Rs. 250/~ in case of'service officers and in
case of personnel belonginé to Commissioned Officer
ranks the entire pensionery bénefits were to be ignored,
Though in the beginning,.according to the original
policy contained in the 1958 order, the entire pension
was to be added to the initial pay to find out whether
it gave unintended agvantage or caused undue hardship
to the re-employed pensioner, ﬁhe position did not remaih
the same after the passing of the orders in 1963 and
1964 and thereafter. The modifications thus made by
the 1963 and 1964 orders were given legal status by
amending Articles 521 and 526 of the Civii Service
Regulations accqrdingly.

However, it was submitted by the learned counsel
for the appellants that the orders which were issusd in
1963, 1964, 1978 and 1983 did not deal with the aspect
of hardship and were not intended to replace or Zchange
the basic policy contained in‘theA1958 instructions,

They were intesnded as relaxations and, therefore, they
cannot be said to have_the effect of altering or modi-
fying the 1958 policy. hen the entire psnsion was

made ignorable in the case of personnel below Commissioned
Officer's rank the gosition substantiélly changad and
therefore, the Government was obliged to clafify that

as contemplated by the 1958 instructions hardship is to
be seen from the point whether pay plus pension plus
pension eguivalent of gratuity (whether ignorablé or not)
was less than the last pay drawn at the time of retire-

ment. What the Government thereby did was to reiterats

e .12
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tnat if there was no hardéhip nu advapce increment
should be granted. What is overlooked by the learned
counsel is that the intention behind the orders issued
in 1963, 1964,\1978 and ~1983 was to give some more
penefit to the re-employed pensioners/ex-servicamen.
The effect df the benefit was to be given at a stage
prior to the consideration of hardship. The ignorable
‘,parﬁ of.the pensioh was to be ignored while totalling
up the initial pay plus the pension in ordef’to find out
whether the retired'pensioner‘thereby was likely to get

more or less than what he was getting at the time of

i
~

his retirement. To that extent the 1958 policy stood ,
altered or modified. Though the said four orders did
not directly deal with the aspect of hardship they did

by .widening the gap between thg initial pay plus'the
non-ignorale part of the pension andvthe pay he drew
before his retirement and theréby further necessigtated
giving of advance increments to alleviate hardship. It
is, therefore, not correct to say that those orders

had no concern with the aspect of hardship. What the
Véontention raised on behalf of the appesllents further
ovorlooks is that pursuant to the orders issued in 1963
§§ﬁg and 1964 corresponding amendments were made

in Articles 521 and 526 of the civil Service Regulé-
tions. The said Regulations were made some time

prior to 1914 and had acquired statutory authority

6013
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. under section 96-B(4) of the Govt, of India Act;f919
and have been continued in force py virtue of Art.313
of the Constitution. They are, thzrefore, statutory
in nature. After its amendment in 1964 it read as under:
NB26(a) . . . e e
(b) « o e . -

(c) In case of service personnel who
retire from the Forces pefore attaining the age
of 55 and are re-employed in civil posts on or after
16th Jan. &964 the pension shown below shall be
ignored in fixing their pay on re-enployment.

(i) 1In the casz of pensions not exceeding
Rs.50 psr mensem the actual pension.

The subsequent orders issued in 1978 and 1983
were supplementary in nature and did have binding
#tm force. Under these circumstances, the Govt, could
not have, under the guise of a clarificatcry ooder,

- taken away the right which had accrued to such

A

KERNEXRYNREEX re-employed pensioners with retpos-
pective effec£ oy declaring that while considering
hérdsh@p the last pay drawn at the time of retirement
was to be compared wiﬁh the initial pay plus pension
whether ignorab.ie or not.The 1985 clarificatory
instructions were not only in consisent with the
‘relevant provisions of the civil service regulaions
and the 1978 and 1983 orders put its effect was to
supersede tae said provision and-the orders.The
cribuna}f was, theretore, right in holding the said
instructions in so far as it directed to take

into consideration the ignorable part of the pension
also while considering hardship invalid and

without any authority of law. These appeals are,

therefore,dismissed with no order as to costs.
sd/-sC. Agrawal) -

. 8d/-CT Nanavarti

Neiy, Delhi
Novéhoer 8,1996.

This Lo doeument-markdd-as. Annexure A III‘é

advocate
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BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE |
TRIBUNAL, ERNAKULAM BENCH .

C.P.(C) No. 96 of 1997
in
0.A.No. - 547 of 1997
B.K.Balan. | ecees.Petitioner
Vs.

S.Krishnan & another.

(2)

(3)

«+essRespondents

I N D E X

CONTENTS: ' | PAGE NOS:
i
(1) Affidavit., 1 and 2

Reply Statement flled by the ‘ -
Respondents. _ 3 to 5

ANNEXURE.R 1(A) True copy of

the Order No.45-22/90-PAT dated

24.2.1998 of the Ministry of

Communications, Department of :
Telecommunication, New Delhi. 6

Dated this the 5th day of March, 1998.

| | T.P.M.IBRAHIM KHAN
Senior Central Govt.Standing Counsel
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BEFORE THE HONDURABLE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM
C.P.C. NO. 94&/97
IN

0.4. NE8. 347/89

B.K. Balan _ : Petitioner
VS.
S. Krishnan % another : Respondents

CAFFIDAVIT

I, 8. Krishnan, aged 57 years, san of Shri G.S.
Subramanian,  working as Chief General Managef,

Telecommunications, Kerala Circle, Thiruvananthapuram — 33 do

N,

hebeby_solemnly affirm and sﬁate as follows:-
. . Y

i. I am the 1st respondent in aboée the contempt Petition
(Civil} and 1 am fully conversant with the facts of the caée, as
disciased by the relevant files. I swear this vaffidavit on

behalf of the 2nd respondent also.

~

2. ‘The_above cuntempf petition (ﬁivil) was filed by the
Applicant/?etifiuner alleging the wilful refusal té Eomply with
the direction contained in Annexure Al judgement. I deny. the
sai& averment and allegation cantained in the petition since
there is no wiiful negligence on our part.in oﬁeying the order of

this Honourable Tribunal.

8. Krighnan Contd...2..

‘q@. 7 S. KRISENAN

geg 730%+6F Chicl Gencral Manager

e RESERT R gicE L Kerefa {odsom Civdle
FEFIINWAT Dooriancha. Bhay o
fasaseaq¥q Trivandrum-695 033
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’

A

Mare detgiis regarding the above had been explaiﬁe& in

accompanying reply stateﬁent.“‘The same may be ﬁéadhand treated

as. part of this affidavit.
' g /

Contents of the ﬁbove pgaragraphs are within my personal

knmmledge and are- true to my information and belief.

Dated this the Znd day of'March,.§998.

qF. 70T S RRISHNAN
‘ 7T T3 XF797 Chiof General M.ahage(
- : o T ARATE Keruds T2com Cirglo
AT l?oohancl;ar Bhavan
fa%a a9 Trivandrum-695 033
ATTESTATION '

Solemnly affirmed and Signea bgfdre me by the depanent

who is personally known to me on this the 2nd day of March, 1998

in my office at Thiruvananthapuram.

4

4 . v. . ' . . . .
ATTESTING OFPICER

. 2 Sxd G/T. Chothni
I AR (D g)
Depuiv General Munagor ¢ T, S)
TeT 8T q3yE Fiataa
Off're of Chief General M. n-eer
®:7 g 147 Korala Teldsommunicationg
ﬂT&M‘FT%?\i\' Trivandrum-695 033
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BEFORE THE HONOURABLE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM

C.P.C. NO. 9&/97
N -

S '~ 0.A. NO. 547/89

—

'B.K. Balan ‘ : . : Petitioner
vs. /_
S. ¥rishnan % another - : Respondents

- . REPLY STATEMENT FILED BY THE RESPONDENT

1, S. ‘Ktisbnan,_ aged 57 years, son of Shri G.S.
Subramanian, wor#ing} as the Chief - BeneFal Manager,
ITelécommﬁnicafions, Kera}a Circle, Thiquvananthapurém - X3 do
heraby so}emhly affirm and state.as'followéﬁf

.

~
~

2. I.am the 1st'réép6ndent in the above contempt Petition
(Civil) and I am fully conversant with the facts of the case, "as
disclosed by the relevant files. I am filing ¢this reply

‘statement for and on behalf of the Znd réspondenx also as I am’

duly authorised for the same.

3. . Department of Telecommunication New Delhi  vide arder

, no. 45-22/96-PAT dated 24.2.1998 has decided to implement the

.

.\.

. 8. Krishnan ‘ Contd..2.."
@q. F9rT S, KRISHNAN
qza ag:{a-a® Chiel General Manager
Lerr LA TR STRITE Kerza Te'rlam Circle
/ :\::"i«”“( q3. Dearan. . ‘
- fawa AR Trivandrum-o3

-

-




judgement dated 6.7.98 of this Honourable Tribunal in Original
application No. 544/89 filed by the petitioner. Copy of the said

order is marked and produced as Annexure R—1(A).

4. As per the order of the Hon‘ble fribunal the pay of the
petitioner is to be refixed'on the basis of the ariginal'
documents issued by the Defence éqthorities which are %o be
abtained from the Defenﬁe Authorities. Besides, the drawal of
arrears from 1983 onwards is also a ti@e consuming process, for
which various records are to be traced out and the actual
statements pertaining to fourteen yearé are to be prepared. This
process may take 3 more months for its campletion. in fhe
absence of no wilful disobedience of the oﬁders of this Hon'b;e
Tribunal in the light of Annexure R-1(A}, this contempt petition

is liable to be dismissed with costs.

VERIFICATION

I, S. Krishnan, aged 57 years, s/o Shri G.5.
Subramanian, working as the Chief General Manager

Telecommunications, Kerala Circle, Trivandrum—33 do hereby verify

N L

S. Krishnan Contd...3... _ N
| -
ag = S, YRISITNAN
qe7 ,”‘ T 0O el Vonagen
° N - ol
LU

¥
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A \, A ' ' o . . .
~.. - . . . '
L. . ..

" tHat lthe‘contentS'jn the above ﬁaragﬁaphs are true #nd cqrrecf

and I have not suﬁpressed any relevant materiaIS'ﬁelating to the |
above case. ' oo S .
Dated this the 2nd day of March, 1998. 2
. \ .
. DEPONENT
- - ) -~ & 3w S KRISHNAN
o : 5% T3i9@8F Chicf General Manager
L _ R , - T afza Kerala Televom Circle
: ) ' .. : | g<§¥T 94T Doorsanchar Bhavan
. . fqwqeaqed Trivandium-695 033

 ATTESTATION

Salemnly,éffirmed and signed before me by the deponent

1998

4

who is peésgnaily known to'mé°on this the 2nd day of March,

in my office at Thiruvananthapurém.

1

N S ATTESTLNG(g;;I‘ R
@« & =@ C. T Chothi
gt w eyl (Y ua)
Deputy General Manager (T. 8.
UEA 97 SIHT §Fiay
Office of Chief General Munager
. fLF gUTETT Kara!a‘TElﬂafommnhicatiﬂm
- -fregara TN Trivandrum-695 033

. v

o




Yo

4523/ FG-PAaT
Govaernmnent of india
Ministry of Dommunications
Department of Telecommunications

MY,

Sanchar Bhawan, Ashoka Road, New Delhi - 1.
4 Dates 24/2/1998
’
Tia
The Chief General Manager
Eerala Telecom Cirole,
Thiruvananthapuram.
Bub g Implementation of OAT orderp in D& No. 547/89 filed by
Ghri B.W. Balan i CAT, Ernakulam bench.
Bivr,
. .
I am directed to say that it has besn decided to
implamant the CAT  judgement dated 6.7.9¢ in above mentioned 04
filed by Shri B.E. Ealan in respect of the petitioner(s) only.
This issues with the concurrence of Telecom. Finance
vide their U 0. No. 495/FA. 1798 dated 23.2.1998.
o! Yours faithfully,
Bt S~
{(R.C. Malhotra?
“TR ARG (PAT)
TN (Y ~ '
= \\\‘Y\k“g
SIS SN M ws G A D
- 8[0"* A Cg\“(\‘\!\wy\‘\_» .
-

e Ty

C. PrUSTNAN

e ey * - - Lol - »
TrChef Sraeral ot e n
N N R R Jid

ad T A Doorac e T

(Y

Fdﬂﬂ"(!&\l]‘ Trivandrum-695 033
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