IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM

0.A. No. ‘543 198 o
T X MR ‘ ‘

DATE OF DECISION _30. 1. 1991

R.Mahesan & 4 ofhars Applicant w)!

‘f"i‘/‘s MR Ra jendran Nair & BV A shixlvocate for the Applicant (s)

‘Versus

Ul rep. bv.its Secv., M/n | Respondent (s)
Commns., New Dslhi & 2 others

Mr.AAR _'AbUl Hassan, ACGSC _ _  Advocate for the Respondent (s)
CORAM:
The Hon’ble Mr. No.V.KRISHNAN . - ADNINISTRRTIVE MEMBER
S - AND ’ o
~ The Hon'ble Mr. - A.U.HARIDASAN = JUDICIAL MEMBER
1. ‘Whether Repbrters of local papers may be allowed to see the Judgement? ‘/L>
2. To be referred to the Reporter or not? , )
3. Whether their Lordships wish to see the fair copy of the Judgement?- Aol
4. To be circulated to.all Benches of the Tribunal ? P '
~ JUDGEMENT

(Mr;éév;Haridasan,_Judicial Member )

The a§plicant5 who uefe uérkihé ;sltasual Labourers
in the Telecom. Departmaﬁt hé;e filad»this'appiication under
Section 19 of the ﬂdministrative_Tribunals Act, praying for
sefting'aside'the order of thelDeputy Generai Manager, Telecom
Wuilon, at AnnexuréfUI dated 12.3.1990, turning doun theif
rapresantatidn for eﬁ:o;ip@nt in therlist of Casual Mazdoors
Fof regularisation and alse for a declaration that the
deﬁiai -of“ employment to them which amounted to rat:enchment
was nuli and void, and ?ﬁr the conssquential feliafs including

reengagement and @isbursement of difference inm wages.
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2., It is évarred in the application that the Pirst
applicant was engaged as Casual Mazdoor from 2.8.82 £Eill
27.5.86, the second applicant from 1.3.1983 to 10.5.87,

the third applicant from 21.2.84 to 10.5.87, the 4th

_aﬁplicantifrom 20.12.84 to 23.5.87 and thevSth applicant

from 5;12.83 to 10.5.87, and that they were denied work
thougﬁ several fresh casual labeure:s were engéged there-
after. Rggrieﬁea by théir nﬁnfreehgagémant and requlari-
sation in service, they filed 0A K—303/B7 alonguith»
R.Nandanan, claiming reengagement and regularisation‘in

the light of the ruling of £he.5uprema Cdurt.in'Daily

réteq casual labmu?ers;'Posts and,Telegrgphs Department

Vs. Union of India, reported in‘AIR'1987 Supreme Eaﬁrt-
2342f‘fhis.applicétion was disposed of by the Madras

Bench bf the Central Administratiue Tribunal with a direction
tﬁ the respondents to give them the benefit of the scheme‘
f;amedvgy tﬁé‘departmgnt, inipdrsuasce af.the'direcfion of
‘the Supreme Court ;n thé ﬁecisﬁon réportéd in AIR 1987 SC
2342.  After the disposal 5? the above application, the
applicénts submitted representations to the Telecom. District
Manéger,'@ui;on on 27.6.88, requesting that, they may be inclu-
ded in‘ths\lisf of approved ﬁasﬁal maquors of Quildn Sub
Division. Seeing that these representation did not svoke any
response and that savgral paersons who commenced service.
subséquent to them'uere regularised, the applicants filed

a bontempt petiton No.20/88 in OA 303/87, This contempt
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application was disposed of by order dated 7.12.89, observing
that, if the appiicants have longer period of service than
those who have been regularised, the applicants éhnuld file
repfese&tations with all supbortiné evidence to establish
theirvclaim regérdidg length of their service, and that
they ucqld be at liberty to apprgach the appropriate lsgal
forum, if they felt aggrieved by the:outcome of such
representations. Thereafter the appliéants submitted repre-—
séntatiogé dated 15.12.1989 to the Telecom. District Bagineer
Guilmn giQing particulars of tﬁeir services and reqdesting
for regulafisation. The Telecom Diétrict Engineer vide
his Memo No.E.SZ/CM/Court.Case/53 daﬁed 7.2.19380 informed
them that only césual labourers who had worked prior to
30.3.1985 could be absdrbed, éna that if they claimed to
have been enéagéd prior.to that date, they should produce
certificates issued by Cazettad Bfficaré of the ﬁepartment
to prove their claim. Enclosing the certificates issued
by the Cable Splicers, who engaged the applicants which
were attested by the:Junior Engineérs, at Annexure-1I tb
Annexure=-I(e) and stating that the? could not get any
certiéicatE’Prom Gazetted DFFicars,Athe appiicants |
submitted further representations dated 15.3.1990 to
éhe Telecam. DOistrict Engineer, Quilon. In response
v Manager
to these reprasentaﬁions the Deputy Genera%ﬁTslecom.

District , Quilon, issued the Annexure = VI order
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dated'12.3.1990 mmdamvstating that the scheme for conferring
teﬁpofary status anpd régulérisation applied‘anly‘in the .case
of casual.maidﬁors annolled_béfare 50.3.1985, that the
applicants who were not included in the select list of

the SSA, as they were not approved caéuél mazdoors of the
SSAJ that there were no records available in the office to
shou xRak thé_@ngagament of-tha applicants prior‘tm 30.3;1985,
aad-that:as the certificates produced by. the applicants not
being issuéd by Fhe Gazetﬁed Officers were not suFPicienf

go establish their claimg $€heir request for reengagement
could not acceédéd to. Tha_applicahts'submitted Purther
representations to the TeleCdm.b District Enéineer,ﬁuilon

o - stating . : '

on 15.3.1990,/that 2. they could produce certificates anly
'from.tﬁe persans who sngaged them and requesting for a
reconsideration of the issue, By ﬁeﬁo dated 12;3{1§90, the
-Talacam; District Engineer informed the applicants that
as their claim had éifeady been ;ejected be Annexur?;giﬁ“f“”wm
mema, théré was no queétion of a reconsidefation of the
bissue. Thereafter, the aﬁﬁ;icants submitted repressntations

to the second respondent, The Chief General Manager, Telecom.

Kerala Circia, Tfivandrgm, réqugsting For'thsir reengagemeht
and regulérisation on the basis of_their.éésﬁal engagemsent
as sviden&éd by the certi?icafes issued by the Cable Spiiceés
who engagedtham as they could na# produce any'beﬁter evidancg.
AHHEXure_UIiI.iS é_ccpy‘0?>the‘representétion submitted by
the firét applicant.) The secand reSpondent foruarded the
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representations to the third respondent for taking a decision
on the issuei, By his letter dated 20.4.1390. But Pinding

that they did not get any favourable reply, the applicants

- have filed this application. They have alleged that, by

memo dated 26.3.1990, at Annexure-X, temporary status was

conferred on 29 casual labourers among whom there wers

persons who were enrolled even in ths year 1986 and 1987

“

and it has:been chtended that thé non-consideration of

‘the case of the applicants‘amounté to hostile discrimination.

It has been further eileged that the denial of employment

to the applicant being violative of the provisions contained
in Chapter V.A of the I.D. Act, and that the stand of the

respondents. not to consider the case of the applicants for

regularisation taking into account theirpast service rendered

by them @s.evidenced by Annexure-I to I(e) series is un jué-

tified and illegal. The applicants therefore pray thatthe

directions as 'sought may be issued.

3. - The respondents in their reply statement have

‘contended that the apﬁlicants were not approved casual

mazdoofs,‘that they were engagad by Caple Splicers purely
on temporary casual basis, that there wes no svidence in
the department showing their engagement prior to 30.3.1985,
and that as the certificates issued by the Cable Splicers
cannot be accepted in thahlight of the inst:ucﬁions,that
the certificates of Gazetted Officers alone could be accepted,
. o ' their
tha applicants have ndt substantiatedfclaim of bixx casual

cesB/=
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] and therefore
‘emplayment prior to 30.3.1985,/they do not have a legitimate
grievance. It has been stated that in compliencé to the
direction contained in DA 303/87, &= the difference in wages

for the psriod they have worked have already besn disbursed

to the .applicants.

4. The applicants heve filed a rejoinder in which
'they have contendea that tha ﬂespbndents have violatedv
directiéns.contained iﬁ ﬁﬁ 303/8?, and that théir action
in ‘not engaging'applicants_aveh iqspita of the direction

in the interim order to assign them wo rk if 3y work is

a?tar'assigning work to all :
left Y the approved casual labourers is absolutely

unjﬁstified.

5. . We have gone:through the pleadingé ahd documants
produced ﬁary'carefully’and have also considerad the argu-

" ments faised at the par by the counsel on either side.

B In the order dated 27.1.13988 in 0A 303/87 it was
observed andﬁdirecteg as ﬁollaws:

"The learned counsel for the applicants
relies on thé decisian of the Supreme Court
in AIR 1987 Suprems Court 2342-(The daily
rate cas@ial labourer Posts & Telegraphs
Department Vs. Union of India} in support

of his plea that the applicants are entitled
to seek regularisation in view of their léng
and continuous émployment as casual labourers
by the P&T Departmeht, We find that the said
case before the Supreme Court also related to
the éasual labourers employed in the P&T
Department. After dealdng with the claims

of persaons like the applicants who were working
as casual labourers in the P&T Department for

more than one year and who sought reqularisation

Cur 3 ' : /}/‘/ 000’7/-
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the Supre Court relying on the Directive
Principles contained in Artlcle 38(2) of
the Constitution of Indla directed the
Department to prepare toc scheme on a ra-
tional basis for absorbing, as far as
possible the casual labourers who have
been continuously waorking for more than
one year in the P&T Department. The .
applicants are also entitled to the same
benefit which the casual labourers in

that case got by appreaching the Supreme
Court. Following the said decision of

the Supreme Court, uwe diraét the respon-
dents herein to give benefit of the scheme
as and when framed by the Government in
pursuance of the directions of the Supreme
Court and tovregulariseﬁ'thase DEersons as
per the terms of the said scheme, as the
applicents claim that they are working in
the P&T Department for more than one year,”

7. | Thé'applicants the;ein were also giQen the oppor-
tunify'to.c1aim arrears of uageé F#om the aepartment if
they were eligibié and it Was proVided that, if their glaim
was refused they‘uere éﬁ liberty to approach this Tribunal.
Since tha §laim of the appiicants Rarxgkxkm put Porkh::: in
tae representatianépursﬁantbto the‘above order was re jected,
the applicants movad a contemp? application in DA 303/87,
4s the claim ﬂﬁtthe applicaﬁtsthad beesn engaged prior to
- 30.3.1985 was disputed by the‘respondents in their statament
filed in the conéempf applicatian,_.Ehe coﬁtampt applicétion
was closed and the applicants uere fold that they could file
raﬁreééntations claimiég reéngagement and regularisation
producing documentary evidence in;negaﬁdﬁto their length of

service, and that they were at liberty toc approach

e
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#he appﬁopriate forum, incaée . they felt aggriévedvby the
outcomq:of‘the zppresentation. ﬁ?ter the disposal of the
contempt application, the applicanfs made‘representatians
enclosing the cértificates, Anhekurefl to'I(e);rissued by
thg Cable Splicefs and attested by the_Juniqr Engineers,
Telephone Cgbles. The Annexura-i certi?iggggfiQQGSQ'g;
-Cable Splicery U.Ségi, attested by Jﬁnior Engineér,vTelephune
Cables issued to R.Mahesan, thé Pirst applicant reads

as follows:

"Certified that Sri Mahesan,R, Kandathil
Ueédu, Kureepuzha, Kavanad P.0., Quilen
Dt. is knoun to me and he has worked as
a Mazdoor from 02.8.52 to 29.3,1985 at
the rate of Rs.10.50 per day.

‘His conduct and character are good.

- We reliewvad him from duty on his oan
request.” '

Similar cerﬁificates were issued to the chef applicanfs_cgn_
ﬁainiﬁg; the details of ﬁhéir angagehént. Though the
certificates uwere issued by Cébleyﬁplicers,'they uére
attested by the Juniof Engineér, Telecom‘Cables, Quilan.
The respondents have refused tQ act upon thése certificates
oﬁ the ground tﬁat, these ceftificates were issued only

by Cable Splicers who were not Gazetted 0fficers, and that
certificates issﬁéd by Gazetted Uf?icers alone would be
accepted as pfoﬁf of the engagements(of the applicants.

In Annexﬁre-u memo dated 7.2.1990 issued by the Telecom.
Oistrict Nanagér to the first applicant, he uag directed

- to produce certificates issued by %= Gazetted Officer of

eed8/=
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thé Qépartment in proof of his engagement prior tb 3053.1985;
Similar lettefs Qere issued to thg other applicants also.

Qhen théwapplicants produced the certificates issﬁed by

~the Cable Splicers, théy were told by the Talecdm. Deputy
Ganerai Nanéger‘thét their engagement in the Depa?tment
by Cable Splicers can be cnnsidered as an casuallﬁasis for -

- occasional work: and tﬁat, since the certificates issued by
Cab;é Splicers uho'wére natvéuthoriQEd to issue certificates
uauld'not be accepted as proof of'their engagement prior to
-38.3.1985,vtheir cagse for cansidératipn fo; reengagement and
regularisation in.fhe department coqid'noﬁ be cdﬁsidered. In
Annekurervl,-it\uas made clear'thét tﬁe persons who had

‘engagad the applicants Qere Cable Splicers. It i§ aléo
admitted that Junioﬁ Engineers have attested the_cerﬁificatas
issued by the Cable Splicers. ‘The correétnéss of the statement
made in the certificates issued by tﬁe?table Splicers has not
been denied or disputed in Annexﬁre-VI. The certificates
Qere not considergd as suPFicient proof of the claim put
‘Porth by the‘applicénts.on'the gfound that fhe pérsons who
.issued'the certificates did nct hava’the authority do do so.
But the fact reméiﬁs that tHe,Cablé Splicers and JQniar

' Eﬁginaers who issued the cé;tificates at Annexure-I to I(e)

are officials sérving the department, which is more the formar

had actually engaged thé\abplicahts ware in'the 5est position
to certify so; The cérﬁi?icates'shﬁw clearly the daﬁea

from which and upto uhichveach of the applicants was

engaged. In the reply statement, it is stated that

no records relating to the engagemént“of the appli-

cants prior to 30.3.1985 is'availabla' and thersfore, ...10/-"
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thé'claim of the applicants that they were engaged priaql
to 30.3.1985 supported by the Annexure-I to I(e) certifi-
' want of
cates coqld not be accepted for/sufficient proof. As the
Annecure-1 to I(e) ce;tificates were issued by the persons
Vuha actuéllyﬁengaged the appliéants as casual labourers
and aé they'gere éttestad.by Junior Engineers who are
responsible officers in the sérgice of the Telecom. Depart-
ment, the rejectiqn of theée-certificatesLESiﬁorthléss
on tﬁé groﬁnd that fhéy'uerg issued by'persoﬁs not autho-
rised tO‘iséuelﬁe;fiPicétes, and that the certificates
issued by Gazet£ad Officer alane c0uid be considered, to
our mind appéafs to'be absolutely @nfaasonablé gnd un just.
If tﬁe Téiecqm Depar£ment has failed fo keep the dccuments
ghich uogld disclose the details of the esngagements of
the applicﬁnts; the appliqants-Qhﬁ are casualAlabau&ers
at the mercy of the ﬂepartmenﬁ could hot be faulted or
put to hafdship-écr that reason. _Uhile the Department
claims that they do not have énylrecobds to vefi?y’mhether \
the applicaﬁts had been>éngaged priof t043D.3.1985 or not
the applicants havevproducedVCErti?icates issued by the
' officers of the Telecom Bapartmedt.shouing details of .their
engagements and disangageménts. Since the Pacts that thess
‘certificates ue#e issuad_by thé d??icers af the Telecam
Deﬁértment.is not iﬁ dispute, we are of the view that thé
Department is bouhd to accept these certificates as corract.
There?oie, ﬁhe réjeﬁtioﬁfof»the cléim of the applicants

reengagement and ’ . ) ,
for /regularisation on the basis of their casual service. .is

-
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. B ‘in '
as evidenced by Annexure-I to I(e) is/the most modest wordg
unreasonable, The learned counsel:?or the respondents
submitted that the engagements made by Cable Splicers of
‘the applicants as casual labourers were not as approved

casual labourefs; but ohly-as hurely temporafy‘caSUSl -

and tHerefore -  cannot '
labourers, /'the applicants/ to be considered on: 2 paruwith

approved casual labourers. Once it is either prooved or
admittéd that the apﬁliCantshad been serving as»casuai
labourers for the departmént to_distiﬁéuish those who
were approved casual labourars and those who uefa nét
éppraved casual lahouce:s does not appear to be reaspnable
becausa‘apﬁroval of cashalvlabaurefs'is a unilatéral act
on the part of the Gepértment on uhiéh the applicants as

¢asual labourers had no control. In State of UP and another -

Us. Audh Narain Singh and another, AIR 1965 S5.C.360, the
Supfeme Court has obsefved as follous:

"Uhethgr'in a given case ﬁha4;elétionship of
master and servant exists is a question of

~ Pact, which must be determined on a consi-
deration of all material and rslevant circum-
‘stances having a bearing on that duestion.

In géneral, selection by the employer, CDupled
Wuith payment by him of remuneration or wages,
the right to control the method of wark, and

a pouwer to suspend or remove from employment
are indicétive of the relation of master and
servant. But co-existence of all these indicia
is not predicated in every case to make the
relation one of master and servant. In épecial

classes ofbemplayment"a contract of service may
be existed, even in theghbsence of one or mare
of these indicia. But ordinarily the right of
an emplbyer;td control the method of doing the
ubrk, and the power of superintendence and

control may be treated as strongly indicative

noo12/""
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of the relatlon of master and servant,

for that redation imports the pouer not

only to direct the doing of some wark

but also the power to direct the ménner

in which the work is. to be done. If the

employer has the powsr, prima facie, the

relation is that of master and servant,"”

In this case, ﬁipce the Cable SpiiCBrs who issued the-
'certiéicates, Rnnékura-l to I(e) hayé engaged the appli-
cants as casual labourers, itis Putile to contend that
thévépplicants uefe'nat to be_traatad as casual lébourers
under the department because they were engaéed by Depart-
mental officials and their work was cont;olled'sy thém

: aﬁd’paymgntvto them were alsp-admittedly mada»cﬁt af
Govt. funds. Sq to make a distiqction bétuesn persons
engaged by_Cable Splicers t0 do casual uofk and those
engaéed as‘tgsual mazdoafs by some other officials is

hot baééd on any intelligible diﬁ"arentiéf Since the
corfgctness of the statement made‘in Annexure-I to I(e)
issued by Cablé Splicars; Group:'C' officials of the
Telecom Department and attested by Juniqr Engineers who
are responéible oPPicers,théugh not Gazetted has not

been disputed or denied, it is to be held that each of
tﬁe aﬁblicants has uar%éd as casual mazdoors for the
period meﬁtioned in the ﬁerti?icata relating to him and
that.tha applicants are entitled to base their claim Fo;
reengagement and fegularisation onlﬁhe basié of the }eﬁgth

of their actual service as evidenced by these certificates.

s s 13/-
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Be - ‘ In the conspectds of facts;and circumstances
discﬁssed above, uevare of the viau that the rgjactian
of the reduest o% the applicants for antuliment in the
list of Casual Mazdoors and For‘ﬁdnsideration af'their
gase- for regulérisatimn-by the impugnea letter, Anne-
xure-VI is unjustified and'theréfmré, we set éside the
Ahnexdre-v; order. Though the»appiicanfs have prayed
that the termination of their service may be déclared
as illegal, and have prayed for CQn39quential'benefité,
in the circumstances of the case, uwe are convinced ﬁhat
the intéfest‘bf justice would be met if the respondents
aré direptad to_reengage‘the applicantsrforthuith as
casua; émployeeé and to conéider their case for regu=-
larisation-invsérviée in accordance with the stheme
dra?ﬁed by the Oepartment pursuanﬁvtb the decision b?
the»Suprehe Court iﬁ'thecase oF daily raﬁed casuél

labourers of.ﬁ&T~Department (AIR 1987 SC 2342) considering

that they were engaged as casual labourers under the

department for the period mentioned in Annexure-I to I(e)
certificates issued by the Cable Splicers and attested

by theIJUhior,Engineers. Therefore, e dispases of the

application with the above direction and twel... Purther
directihmﬁthat the reeﬁgagement of the applicants should
o period of

be made without further delay and in any case within aéz;‘;;

-

‘.honthﬁ from the'date of . communication of this order. There

is no order fgs to costs.

o , w/////
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(AJV.HARIDASAN) ' (N V. KRISHNAN)

CJUDICIAL MEMBER - ADMINIS TRATIVE MEMBER

30.1.1991



