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JUDGEMENT

‘Shri NV Krishnan, Administrative Member.

The appiicant isvé Senior Téchnical Assistant in the
CenﬁraiuMapine Fisheries Research Iﬁstitute, CMFRI for short,
Cochin; His grievance is that though he.is due tb‘crosé
‘the Effiency éér at the stage of R 500/~ in the pay scale
of R 425-700 u.é.f; 1.10.80, he was nat permitted to‘dﬁ'so
by.the reépondents.

2 : The briéf facts of the case are as follows:
2.1 The appiicant uaé informed by the Senior Administrative
Officer in tﬁe Establishment of Respandent~3 by the Office

Order dated 16.4.61 (Annexure-I) that he has not been

L permitted to cross the Efficliency Bar by the DPC.
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2.2 His representation dated 1.5.81 qnd 16.7.81
“against Annexuré-l order were respectively rejected
by the Annexure Il and III orders.
2.3 He then approached the High Court of Kerala
and hg was directed to file a r epresentation to the
Secretary, Ministfy of Agriculture th ich he did on
10.9.85. The appliant was informed by the Annexure-IV
and Anre xure VA memoranda that his representation
At.10.9.56 had been forwarded to the Respondent-2 and
that they have rejected the same on thevground that no
injusﬁice has been caused or irregularity done in not
allowing him to cross the efficigncy bar from 1st
dctober,v1980.
2.4 The applicant has, therefore, prayed to QUash
' and VA %
Annexures I to IV/and to direct the respondents to permit
him to cross the efficiency bar w.e.f. 1.10.80.
31 The respondents have submitﬁedba reply stating
that t he applicant ié not entifled to any relief. His
case for crossiné the efficiency bar on the due date
ie€ey 1.10.80 was considered by a_DrOperly constituted
' U~
. DPC on 29.1.81. The DI decided to sseconsider the
caée at'its‘next meeting vhen the Annual Confidential
Character Report of the applicant for the year 1980
would also have become available. Accordingly, ﬁhe
DPC met again onv7.4.81 when the ACRs for 1980 became
available and considered his case takiﬁg into account

the records of his performance upto-date as per the

pres;ribed procedure and recommended that he should



not be allowed to cross the efficiency bar from
1.10.80.
4 The applicant has Fiied a rejoinder pointing
out that_according to the instructions then prevailing,
the DPC should have met in July, 80 to consider the
cases onall employeeé who were due to cross the
efficiency bar in the mont hs of August to October
and that for tﬁis purpose they need have considered
his CR upto 31.12.79. vInstead,_the Committée met
later in Apfil,‘81. The learned counsel suybmitted
_ v, _ :
that in that evert™ the Committee should consider
“only those CRs which it:uould havelconsidered had
the DPC been held as per the prescribed schedule",
LQz/f—ii&’*m1:5(31‘81“01‘9,.c:cmtended that the consideration of
the CR for the year 1980 was totally irregular and
for this reasong the impugned orders should be quashed.
5 Evéﬁ thoughy the aﬁplicant came to know about
these métﬁer; from the counter affidavit of the
o , o yikarl
respondents, he did,not, houever Rﬁﬁ[ﬁmend his application
to impugne ﬁhe DPC pfoceedings of 7.4.81, which was vitai
in the circumstance.bf t he case.
6 After hearing the arguments we felt thaﬁ the
respondents were entitled ﬁo reject the rep?esentations
égainst the Annexuré~1 order on the ground that that
‘order was passed on the recommendations of the DPC
which was not assailed by the app;icant on any particula

ground. But, from the reply of the respondents a question

UL/,;arises whether the DPC was. correct in taking into account
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the CR of 1980, though according to the applicant this
ought not have been done. In other words, the applicant
alleges that the DPC has contravened a mandatory rule
and has done injustice to him and that therefore, this
Question should be examined by us even though he has not
impugned the DPC proceedingsf
7 * We. are satisfied that this contentiuf of the

deserves consideration.
learned counsel for the applicanté. We are of the view
that where a mandatory rule of procedure is violated,
tHe interests of justice requires that the matter should
be got reconsidered. Thgrefofe, we proceed to examine
the validity of this contention.
én The counsel of respondents submitted that the

DPC had only followed the procedure laid down by the

standing instructions of t he Government as has been

~

stated in the counter affidavit. It is stated in para=3
of the couﬁter £§atvthev¢rossing of efficiency bar in
the time scaleé of pay by the government servants is not
a'rbutine matter and should be considered in.accordance
with tﬁe'procedure prescribed by thé Deptt. of Personnel
and Administrative Reforms OM dated 15.11.75 and 4.9.84.
Accordingly, the case of the applicént was considered in
accordance with these procedures. dbviously, the
fespondents had committed a mistake in Follouing-a

. u,aj%,
procedure laid down by the OM dt.4.9.84 /because that
procedure, whatever it be, could not have been applied

to a case where the crossing of efficiency bar w.e.f.

1.10.80 was being considered on 7.4.87.
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9 The loarned counsel for the respondents

dreu our attention to the instructions re-produced

i

Complete
ln Suamy“sLManual on Establishment ahd Administration
J

%or Central Government Service, a 1987 publication.
!

Chaptér-42 of the compilation deals with efficiency
i
bar. There is an 0OM dt. 18.10.76 of tne Department

(page 413)
of Personnel[yhloh lays douwn a time schedule for

13

considering the case of efficiency bar. Such cases

are to be considered in the months of January, April,

%uly and October and the casss to be considered are
ohose where the efficiency bar is to be crossed
;ospeotively in the months of January to March, April
oo July, August to October and November and December. .
It is laid down therein that in respect of cases

where efficiency bar becomes due during the months

i

of August to December, it would not bs necessaty to
oﬁtain special reports as a matter of course for the
incomplete portion of the year for which regular CRs
'a?e not yet due. In other words, if the‘case relates

to crossing of efficiency bar in Dotober, 80 the meeting

sﬁould be held in the month of July and only the CRs
pertaining upto 1979 should be considered as thé

reports for the year 1980 was still not due.
u—~éwm6mﬂér

1@ Swamy 's compilation also glves/extracts of the

i%struotions contained in the Department of Personnel
. at page 412
om dt.15.11.75 and the OM dt. 4.9.84./ It is not clear

|
uhich instructions were issued on 15.11.75 and on 4.9.84.

‘! : . 7 005
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This was not also clarified by the respondents.
Nevertheless, iﬁ is seen that there is an instruction
which-states that in the event of the DPC being
convened after a gap of ti@e Fo;louiné the date on
which the government servant becaﬁetdue to cross

the efficiency bar, the Committee should consider
only thoSe CRs wﬁich it Qould have considered had

the DPC meeting been held as per the prescribed schedule,
This is the gituation iﬁ.the present case. The
contentions of tﬁe,learned counsel for the applicant
is fully substantiated by this provision.

11 However, the learned counsel for the respondents

'submitted that there uvere a number of complainté against

\ .

the applicant in the beginning of 1980 and these formed

the basis the recommendations of the DPC, He also

conterd ed that the DPC ' is entitled to consider this

record because the instru:tioﬁs»dt; 15.11.75 and 4.9,.84

state; that effiéiency bar cases should be considered

on the basis of " records of performancé upto~date”

available at the time of su:h conside:atians, We are

unable to agree uith this contentien that in the context in
. _ of

which the expression " recordigerfqrmance" is used,

it refers to any record other than the ACRs. That

this is the only meaning that can be conveyed by the

expression is evident from the fact that the instructiohs

further state that if such reports (i.e. ACRs) are not

prescribed for any category of government servants on

account of the nature of their work, the department may

-O?
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.consider the introduttion of uritten test and or trade
:test for this purpose. Tnese tests ;re in lieu of the
ACRs. It is thus cleaf that the ACR, if prescribed
?td be maintained ,is alone to be considered when

examining whether an official should e allowed to |

Eross the efficiency bar,
12 In this vieu of thé.mattér we are satisfied that
fhe DPC had adopted a procedure which is totally
against the provisiqns of the relevant departmental
insfructions and was pre-=judicial to the interests
of the applidant. ‘Hence, this application deserves
to be allowéd and we do so with the following directions:
(i) The impugned orders Annexure -I, II, III, IV
and VA are quashed.
(ii) The respondent<3 is directed to convene a
oPC meeting.to consider the gligibility of the applicant:
tp cross the efficiency bar w.e.f. the due date (1.10.80)
aﬁd difect the D?C to undertake this task in accordance
with the provisions of law, keeping in vieu QF the
observations made by us in the ppeceéding paragraphs.
(iii) In case the DPC finds that the applicant is
: ‘ due
not fit to cross the efficiency bar w.e.f. the/date

ise., 1.10.,80, they may also be directed by the 3rd
: '3

respondent to conflic t the Further'periodioal review in
accordance* with 1anto examine u ether the applicant was '
fit to cross the efficiency bar on any succeeding anniveféary

of the due date.

13  With these observatioﬁs, the application is disposed
of and there will be no order as to costs.

(i orm (NV Krishnan)

Judicial Memberp Administrative Member
13=8-1990



