IN THE CENTRAL ADMlNISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A No. 541
TR 1990 -
DATE OF DECISION 1221992
Shri M.K. Kunj | ’
1L oMy unjappan 'S Applicant(@).
Shri K.S. Nadhasoodaman' Advocate for the Applicant’ )
Versus | -
Aasiétant‘Engineer,*Cirble’ﬁ%%ﬁgﬂmndmn(”
Stores Depot, Ernakulam and
2 others. A
Shri N, jgunapalan Advocate for the Respondent (s)
. CORAM : ' v
.t The Hon’ble Mr. S.P, Muker ji - ** _ Uice Chairman
P
. and _ .
The Hon'ble Mr. A,V, Haridasan - Judicial Member

PWN -

Whether Reporters of Iocal papers may be allowed to. see the Judgement7§e/)
To be referred-to the Reporter or not ? A :
Whether their Lordships wish to see the fair copy of the Judgement? /\—’0

To be circulated to aH Benches of the Tnbunal ? v

-

JUDGEMENT
{

(Hon'ble Shri A.V. Haridasan, Judicial’ﬂembér)

: The applicanf is aggriéved by the order dated
15.11.1989 Qﬁ,the first respondent, Aésiétant Enginéar,
Circle Telecom Stores Depot, Ernékulam, by Whicé the
first respondent had ordered that during the peried
betueen 12;6.1986 and 21.8.1989, i:e.';etuéen the
appliéant's reﬁoval from servicé and reinstatement
consequent on conviction by the Sessions Court and
acquittal by the High Court.in a murder casaég:all be

.entitled to receive only subststence allowanceat an
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amount equal to leave salary which he would have draun

had he been on half éay leave.

2. Shorn of details, the facts necessary for

disposal of this application are as follows. The

"applicant who uas wbrking as a Jamadar in Circie

Stores Depot, Ernakulam, under the first respondent,

was implicated in a murder case in the year 1975. The

Sessions Court in the first instance, acquitted all

the accused including the applicant. The High Court

in criminal appeal No.178 of 79 set aside the judgement

 of the Sessions Court, Palakkad, and remanded the case

for fresh trial by the First Additional Sessions Court,
Ernakulam. The case was again tried by the Sessions
Judge, Ernékﬁlaﬁ, and the applicant, along with other
ca-a;eused uére convicted for murder. The applicant was
séﬁtsnsga.to undergo iﬁprisonment'fﬁr life. ﬁuring the
peq&ency of the‘triai, tha.applicant, who'had been
reinstated in service eérlier, was again placed under
suspénsioa. After_tha judgement of conviction was passed
by the Sessions Judge, the applicant was dismisseq Prom
service with effect from 12.6,1585 under rule 19(i) of
the'C.C.S. (C.C.A.) Rules, 1965. On an appeal ?iled 

by the applicant, the High Court of Kerala, by judgement

" dated 2.6.1989, found that the applicant and the other

co-accused ' v - not guilty and acquitted them. Conse-

: from
quantly, the applicant was set at liberty -/ the Central
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Prison, Kannur, on 5.6.1989. The appli¢ant, on 7.6.1989,
made a representation to the first respondent requesting
for reinstatement'uith back wages. A copy of the judge-
ment of the High Court in criminal appeal No.196 of 86
was also produced before the first respondept. As the
respondent did not reinstate the applicant, on 14.8.89,

the applicant caused the issuance of a Lauyer Notice

'to the first respondent. However, the applicant was

¢

reinstated in service with effect from 21.8.1989. A
show cause notice was issued by the first fespondent

proposing to treat the period during the daté of dismis-

_sal, namely 12.6.1986, ahd'the date. of reinstatement.en

21.8.1989 as,périod ppent on suspension witgé%ifgg;ian
thgt the.applicant would be entitled to subsistence
allowance duriﬁg the period at an amount eqpal to leave
salary, which the appiicaat would have drawn had bhe
beén on half pay leave vide FRé 53 ahd.54. To this

show cause notice, the applicant submitted a reply

stating that the proposal had no justification as FRs

53 and 54 did not apply to this case and .- ...°
thaf as he was unemployed durihg the period in question
and as the High Court haé found him.not guilty of the
offence for which he was triedfuééér the provisions

of FRs 54(2) and 54(AR)(3), ﬁe was entitled £° full pay

and allowances. After considering this explanation,

the first respondent has passed the impugned order at

o
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Annesure A-VII holding that during the period from
12.6.1986 to 21.8.1989, the épplicant would be enﬁitled
only to subsistence allouance; The applicant has in
this application filed under Section 19 of the Administ-
rative Tribunals Act challenged this decision as unjust,
illegal and arbitrary and has prayed that Annexure A—UI;
be set aside and the respondents be directed to treat
the period from 12.6.1986 to 21.8.1989 as the period
spent on duty and to pay him fullvback wages and aother
benefits inéludipg bonusvfor the period betueen 1984

and 1989.

3. ' Tha respondents have, in their reply statement,
contended that as the applicant was undergoing impngaon-
ment as sentensed by a Qcﬁrt of competent jurisdiction

as per the provisions contained in para 117 of Voiuﬁe

111 of the P & T manual and according to relevant
provisions of the'Fundamebtal Rules he is not entitied

to Pullbpay and allouanﬁes and that as this period has
been counted as duty for all purposes, like increments,
pension etc., and as an amount equal to subsistence
allovance has already been giveﬁ to him, the applicant
has no legitimate grievance and that the challenge against
the order at Annexure VII is uﬁsustainable. We have
heard the counsel on either side and also c;;efully *

gone through the pleadings and documents. = . i i"7an
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4, The épplicant was dismissedvffom seryice with
effect from 12.6.1986 by the 1st respeondent under rule
19(1) of the éCS (CCA) Rules, 1965 for conduct leading to
imprisonment on the basis of the cnnvictioﬁ and sentence
passed on him by the Rdditional Sessions Court, Ernakulam,
Thié ccnvictiAn'and seﬁtence were set aside by the Hon'ble
High Court of Kerala vide its judgement in criminal appeal
No.196/86 dafed 2.6.1989. The applicant was released from
prisen on 5.6.1983 and he made a representation for fein-
statement‘in service with full back wages and other
benefits on 7.6.1989 and produced before the Pirst
respondent a copy of the judgement of the Hon'ble High
Court on 5.7;1§89.v But the order for reinstatement of

the applicant was issued‘only on 18.8.89 and the applicant

could rejein duty only on 21.3.1989. The case of the

applicant is that during the period bétween 12.6.1986 and .. .

. 21.8.1989 he was kept out of duty and was denied

the pay and allowances for no fault of his purely on
the basis af fhe convicﬁiun and sentenceApassed Ey the
Sessions Court, Ernakulam, which hége beén set aside
by the Hon'ble High Court finding that the applicant
was not guilty of the charge and that in these circum-
stances as he had undergone the sentenée for~no fault
of his ahd as thé basis of tﬁe sentence itself has been

quashed by the Hon'ble High Court, he is entitled to be
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restituted to the extent possible. The learned counsel
for the applicant argued that though the suffering which
the applicant haé undargon:?ifing detained.in prison can-
not'be undone, the least that can!be done is to pay>him
full wages and other benefits which would have been .
available to him had he¢ not been subjeﬁted to imprisonment
and to deny this is mholly'unjustifiéd and not warrented
by any rule of law. The learned counsel for iha respnﬁdeqts
on the other hand, aréued that in accordance with the
provisioﬁs contained in the Fundamental Rules and in

péra 117 of Volume III of the P & T hanual, in such
circumstances, the applicant is entitled only to what

he would have been eligible to get if he had been under
suspensian.dufing this period and since that hasnaiready
been given to him, the appiicant has noAlegitimaté

grievance. Paragraph 117 of P & T manual, VYolume III,

a copy of which is marked as Annexure-R1, reads as follows:
>

o

"117. 1If on appgal, the conviction is set aside

- and thé Government se:vant is acquitted, the
punishment orders baSedvon the conviction which
no longer sﬁands become liable to be set aside.
A copy of the judgement of the higher court should
be immediately obtained anﬁ examined with a view |
to}decidiné uhethefﬁ-
(i) the acquittal should be challenged in a still

higher court;
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(ii) despite the écqﬁittal, the facts and cir-
cumstances of the cése'are such as to call
for a departmental enquiry-against ﬁhe,
Government servant on the basis of the allega-

tions on which he was previously convicted.

If it is decided to take the matter still to
a higher éourt, éction to}inst;tute proper proceeding
should be taken with the least possible Jelay and
the puﬂiahment order shouldvnat be set aside during
the pendébcy of sﬁch proceedings. ~If‘ on the other -

land, it is deciddd that a departmental enquiry

should be held, a formal order should be made:-

(a) setting aside the punishment order; and

(b) ordering such departmental enquiry.

Such an orderfshould also stafe that under
rule 10(4) of the Central Civil Services (Classi-
ficafion, Control and Appeal) Rules, 1965, the
Government servant is desmed to be under suspen-
sion uiﬁh effect from the date of dismissal, removal

‘or compulsory retirement.

‘In a case where neither of the courses
méntioned above is followed, a formal order should
be made setting aside the previous order of dis-
miséél or removal or compuisory retirement. The
period batween the date of diémissél and the date
on which he resumed duty should be dealt with

v
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under F.R. 54, But ia‘doing 80, he should be deemed -
to be entitled to full pay and allowances from the
date ofxchuittal, aad the periad counted 53 duty

for all purposes and from éhe‘date of dismissal td
the date of acquittal, he should not be allowed pay

and allowances less than what would have been

admissible to him had he been under suspension.®

Relying on thé last sentence of para 117 above, which
says:"But in doing so, he should be deemed to be entitled

to full pay and allowances from the date of acquittal,

- and the period counted as duty for all_burposes and from

the daﬁe of dismissal to the date of acquittal, he should
not be allowed pay and‘allouancés less than what would
have been admissible to him had he‘béeﬂ under suspension®,’
the learned coursel for the respondemts'argued that the
applicant would not be entitlea to anything more than the
subsistence allowance which would have been admissible

to him had he been under suépensiad; We are hot convincad
by this argument. Even in- paragraph 117 of the P & T
manual, VYolume III, relied upon by the learned counsel

for fheArespondénts, what is stated»is that the pay and
allowances payable should not be less than what would have
been admissible to him had he been under suspension and

that

not ihat it should not be more than that and/it sheould

not be the full pay and allowances. Though the liberty
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which the applicant was deprived of while he was undergoing
imprisonment cannot be resfdred to him becauserit is an
impossibility, we do not find any reason why restitution
to the extent possible should be denied. The applicant had
undergone the punishment based on a conviétian passéd by
"the Sessions Court which has been'éet aside in appeal by
the Hon'b;e High Court of Keraia aéquitting him handurably.
Sa'there-ié no jusfificatian for dény{ng him the’full pay
‘and allowances and other bénafits which he would have
received had he not been sentensed to imﬁrisonment. As
the applicant vas dismissed fProm service solely on the

after :
basis of the conviction and sentence, / ,the drder of the
Hon'ble High Court setting aside ihe'convictian and'sentence,
justice demandsktbat he should be given the fmllvaay and

_ that the

allowances and other benefits treating digiissal from
service had'never taken effect. Ue are, therefare, of tha;

view that the claim of the applicant in this application

is well founded and that it has to be allowed.

4, In the = conspectus of facts and circumstances,

we allou the application . set : aside the impugned order(Annex.VII)
' A

and direct the respondents to treat the period between

Coehd® 12 £ I9€¢ -

7B 1986 and 21.8.89 in the case of the applicant as
&;L/C%wa

f ¢}
o M5 6 '/C?periad spent on duty for all purposes and to pay him
o2 _8““‘3(‘30’ v

Jg2ggggﬂl,,/ full back wages and other bénefits as if he had continued
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in service daring this period. Action on the abaove lines
should be completed and the payments made within a period

~ of tuo months from the date of communication of this

order.
5. Thare i“ no order as to casts.

Wt ™ <)

5 “/‘.1’,‘],
( A.V. HARIDASAN ) ( s.P. MUKER3I )
‘JUDICIAL MEMBER ' VICE CHAIRMAN

11.2,1992
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