Central Administrative Tribunal
Ernakulam Bench

Date of decision: 26—2-199b

Present

Hon'ble Shri S.P.Mukerji, Vice Chairman
a i & .
Hon'ble Shri A.V.Haridasan, Judicial Member

Oriqinal Application No,.541/89

P.Nalinakumari - - Applicant

v,

1. Senior Superinfandent,
Telegraph Traffic Division,
Trivandrum,

2, Chief General Managser,
Telscom, ,
Trivandrum, o {

3. Chairman,
Telecom Commission, _
Department of Telecommunications,
New Delhi.

4, Union of India represented by
Secratary, Departmant of
Telecommunications, New Delhi. - Respondents

M/s Thomas Mathsw & - Counsel for ths
G Gopinathan Nair applicant
Mr PV Madhavan Nambiar, SCGSC .= Counssl for the
~ ’ respondents
JUDGEMENT

(Shri A.V.Haridasan, Judicial Member)

The grievance of the applicant in this application
filed under Section 19 of the Administrative Tribunals Act
is that tbough she was selected provisionally for Training
and appointment tqtge cadre of R.T.P.Telegraphists for
the year 1983 alang_uith 12 other persons, the respondents
have not called her for Training and given her appointment

while all the others have been trained and appointed.
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2. The material averments in the application ars

as follous. ‘The applicant is a member of the Scheduled
Caste. In response to a notification issued by the
Indian Posts and Telegraphs Departmént, inviting
épplicatians for recruitment to the cadres of Telegraphists
vacanéies of 1983, she submitted an application. She was
called for a Qictation cum hand uriting test in English
held on 29.7.1983, Hgving passed the test and after
varification of the original records of the applicant,
she was informed vide letter No.3T/Rectt.TLs/RTP/83

dated 28.11.1983 that she had bsen provisionally selected
for Training and appointment to.the cadre of R.T.P.
Télegraphists for the year 1983 and was directed to

call at the office of tha Pirst respondent on or before
9.12.1983 as thé training class was liksly to commence

in January/February 1984, The applicant appeared before
the Firs£ respondent, executed ths nscessa?y documents
and produced the teétimnqials, but she was not callad

for thevTraiping. To her repeated enquiries, the Pirst
respondént wsnt on assuring her that she would be called
for Training'uithout much delay. UWhile she was hopefully
auaiting‘call latter for Training and appointment, on
5.11.{988 she came to know that some of the candidatss

bsen
who had been selscted along with her had alrgzii{deputad

for Training as early as in ths year 1986, The applicant

on 6,11,.,1988 made a repressntation to the sscond respondent

A}

..3.'0.

Y

i



-3-
‘and reqﬁested him to depute for Training and to appoint
her as Telegraphist.. But to her great disappointment
ghe received a communication fram thé first responden§
datsd 9.2.1989(Annexure-A5) informing her that as ths
Scheme of R.T.P. appointments had since besn stopped and
as the chances of Vacancieé coming up in future are bleak
the sslact list for R.T.P. appointments for 1983 in the
felegraphists cadre under the Telegraph Traffic Division,
Trivéndrum had been treated aslapsed.'}Tha applicant
again made two representations on 16.3.1989 and 5.6.1989
to the Chief General Manager with copy ta'Director, Tele-
communications, Trivandrum requesting that she may be
absorbed as Talegraphist as per the sslection already
made,_as'sha had already become over aged and insligibls |
for applying té any'other'job. In response to hér
representation dated 16.3.1989, she :éceived a reply
from the Area Naﬁager, Telecom, Triyandrum dated 20.7.1989
(Annaxure-ﬁ10) stating that the ca#a had been sxaminad
by ths Chief Gsnsral Managsr and that he was directed to

~convey that she could be absorbed in the near future

N

vas the prospect of futu:e vacancies were very bleak and
that, as the R.T.P. appointmeét has been stopped, shs
could not be employed as R.T.P. hand even if trained.
Aggrieved by Annaxure-AS5 and A-1§, the applicant has

. Piled this application. It has been averred in the

application that the respondents have illsgally denied
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her Training and appointment though she was salected for
Trainzng and
appointment as R. T P. Telagraphlsts while all the other
persons selected along with her had been deputed for
Trainiﬁg and appointed in vacancies uwhich arose thereafter.
It has also been alleged that she being a member of the
Scheduled Caste should have besn at any rate sent for
Traiqihg along with other candidate and that the failurse
to do so is viélative of principles of natural justice

and her Pundamenpal rights guaranteéd under Articles 14
and 16 of the Caaétitution of India. Ths applicant has
further alleged that there are sufficient number of
vacanciés still subsisting to aécemmodata her, that

even retired persoas have been reemployed as short term
Telegraphists aéd that the denial of Training and appoint-
ment to her_was purposely done Ppr'thé purpose of giving
undue prefersnce to persons to bslong to other communities.
The épplicant thersfare prays thgt the impugned orders

at Annaxg£e-A5 and A-10 may bs gquashed and that the
faspondgﬁts may be diractgd to absorb the applicant

after Traiﬁing in the existing rasgular vacancy, if any,

to be filled up by Sch@duléd Caste candidates as psr
foater or to daputé the applicant for Training and smploy
her as short duty Telegraphist in Trivandrum Talegraph
' Traffic Division as notified in Annexure-A1 énd to absorb
hgr as Telegraphist in a regular vacancy that has to be

filled up by Scheduled Caste candidate in due courss orto
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appaint her as a Clerk in the Telecom. Department

permitting change of cadre.

3. The raspondsnts have Piled a reply statement.
It has 5aen'cuntendad-in the statewant that the applicant
who had been gravisionally selected as an R.T.P. candidatsa
and not even trained, has no claim for employment in the
' Departmant, that on account of the abolition of the
scheme for training R.T.P. Caadidata‘by the Government
of India the list had to be cancelled, that the’applicant
vho had no right to any employment has no right to
challenée the céncellation of the lisf, that out of
the R.T@P. candidatss none junior to the applicant has
béén sant fgr‘Training or appointsd, that everybaody uwho
were sent for Training was éenior to the applicant,
that the communal réster was strictly followasd that
one vacancy reserved for Scheduled Iniba‘uhich uhs

ol
convertgd inte Scﬁeduledvﬁaégg vacancy became available
only after the cancsellation of thé.list, that though
there are tuwc vacancies presently, since the list has
baén cancelled, the applicant is not entitled to claim
appointment and that as therg is no violation of principles
of natural jﬁstice or Articles 14 or 16 of the Constitution
thé applicant has no legitimate grievance. The averment
in the applicatign that retired hands has been appointed

Lt
.

is also deniad in the reply statement.
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4, The applicant thereafter filed a rejoinder,
The important contention raised in the rejoinder are
ag follous. The applicant,beiné avmember of ths Scheduled
Caste should have been sent for Training as No.5 out of
the persons selectéd on the basié of the communal roster.
Out of the 13 candidates, all thev12 persons who belané
to other communities;were sant for Training excluding
the applicant thereby discriminating her and aiso

" violating the mandate of Article 335 of the Constitution
of India. The fifth place which as per the communal
roster should have gone to the applicant has been’
wrongly given to one Sunithakumari who was an g.c.
candidate. The‘case of the respondent that shs cénnot
be absorbed since the scheme for Training R.T.é. hands
has been abolished is unsustéinable because no documentary
evidence has been produced to show that such a schaeme
has been abolished and even if the séheme has besn .
aboiished, it pannet be abolished yith retrospective
effect so as to affect fhe rights of persons who had
already been selected as R.T.P. candidates, The
respondents have not intimatedfthe applicant‘about
the cancellation of the l;st and it is not knoun as
to when the ligt.uas canéalled. The respondents cannot
cancel. the list after training all the 12 0.C. candidates

and refusing to send the applicant éloné for Training.

) '1/2-’,/,// . 007000
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The denial of aven the Scheduled Caste vacancy which
occurred in 1988 or 1989 on éonversion from Schedule
Tribe to the applicant on the ground that such vacancy
arose only-after the cancellaéion of the list is intentional
and malafide to see that the applicant is not given |
employmeﬁt. Tﬁa respondents have admitted in the counter
statsment thgé 7 new posts have been created in these
baats of R.T.P. candidates from Ernakulam DiQision have
been appainte; while the applicant uho has been selected
in 1983 and to whom an offer of éppointment has been made
and who is kept waiting hopefully is remaining unemployed,
'The respondents could not have given employment to R.T.P.
candid;tas from other Divisions depriving the applicant
mf.her chance. Instances of retirsd persons beﬁu;appointed
for | o
/months together has been mentioned in the rejoinder. The
appliéant'prays.thaﬁ\considariﬁg thevfact thét she .. .-
is a Scheduled Caste candidate that she uas selscted
'in the year 1983 and that she has become over aged ;o

for . f
apply L/_any other Government job, the respondents may

be directed to give her Training and to absorb her in a

reqular vacancy without delay.

5. "~ e have heard the arguments of the learned counsel
en eithesr side and have also carefully perused the documents
produced. The allsgation in the application and in the

re joinder that out of the 13 candidates selected in the
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year 1983 all the others excepting the applicant uere

sent for Training and absorbed are not sariocusly disputed.
The applicant claims that she is a member of the.schaduled
Caste which is not disputed. vHer claim that according

to the communal roster, she should have been sent for’
Training as the Pifth person and that denying her the
benafit .- one Sunithakumari who belong to Other Community
has been sent for Trainiﬁg is also not disputed. Though
in the reply statement, the respondeats have contended

communal ‘
that the .gﬁ; roster hds been followed and that no

person junior to the applicant has bsen sent for Training
or absorbad, the specific averments in the rejoinder that
the applicant should have been sent for Training in the

place of Sunithakumari has not been controverted by the

raspondents. The 13 persons iacluding'the applicant were
towards - :

- selected ./ anticipated vacancies for 1983, llhile 12

persons were sent for Training, it does not stand to-
reason as to why the applicant alone was not sent for

Training. It has been contended in the reply statement
‘the

that .in / 7 additional posts created, 7 persons who

-

remained as R.T.P. hands im Epnakulam Division wuere

appointed, This became necessary becauss 7 parsons in

Ernakulam Division who had already trained uere remaining
outside. If the applicant also was sent for Training
k&xxk&xkﬂ}g along with the persons sslected with her,

c- '
then instesad of accommodating trained hands of Ernakulam

(22' --VI’." | | . 009000
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Division, the applicant would have been appointed in/the

&
additional vacancy which wvas created at Trivandrum
Division, Iﬁ cases whsre pre-appointment Training is
necessary, thes persons sslectsed towards reserved vacancy
should be sent for Training in the order of rétation.

S Tgerefore it is difficult to undgrstand how the
applicant was not sent for Training while all the other
12 persané recruited along uithvhér were sent for Training.

W@ arse cnnvincéd that the authorities concerned have not

considered the case of the applicant correctly and in

accordance with law. The respondents havs dontended that
the Gowerément has abolished the s;heme of R.T.P. selection
énd thatmixgxxm- the select list of 1983 has been
éancelled;ﬁut the Government orders rsgarding the
abolition of the R.T.P. scheme and the order by which
the séléct list has been-cancélled have not been produced.
: ' 1%

It is arbitrary to cancel the select list after 12
persons in the list had already been trained and absorbed
leaving out only one person. Such action cannot be
sustained. Having'salected the applicant in the ysar
59?3~énd having offered her to be Trained for appointment

e
and having kept .- uaé?iné for all these years, the
respondents are bapred by principlss of prim@é?ry estoppel

from saying that the list has been cancelled after she

has bscames over aged and ineligible to apply for any other
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Government job. The contention of fhe raspondents that
the seniority of thoss who were selscted Qére deputed
for training accerding to tﬁe merit list is not substan-
tiated by the production of the merit list or a copy
thereof. Even if they are sent on the basis of merit
when all the 12 0.C candidates were sent for Training
they should noﬁ have kept out the applicant who is a
Scheduled Casté candidate. In the reply statement

filed by the respondents, it has been averrsd as follows:

"eessOn 28,3.89, the Deputy G.M.Tslecom,
Trivandrum reviswed the communal roster

and directed to interchange the ST vacancy
for SC in view of difficulty in getting

ST candidates and with the intention of
filling up all reserved vacancies bsfore
31.8.89 as per the dirsctions from ths

Govt. of India., Thus ths wvacancy for SC

has ariseq as a result of interchange of

ST into SC and this has happened after the
cancellation of select list of 1983 recruit-
ment. Subsequently Rester points from 59

to 64 wvere filled by temporarily accommo-
dating RTP Telegraphists of Ernakulam TT
Division in the strength of this division

as per the policy of the department.regar-
ding absorption of all trained RTP Telegra-
phists existing as on date. This had to

be done as these trained RTP hands of
Ernakulam Oivision could not be accommodated
there or want of vacancies and this division
got sanction of 7 nsw posts for absorbing
remaining RTPs of the Kerala Circle which
was also aftesr cancelling the list of 1983.
As a result this division has at present two
tuo SC vacanciss. One being arisen as a result
of interchangs of ST into SC and anothsar due
to temporary absorption of excess RTP candi-
dates recruited by Ernakulam TT Division.”

The above quoted statement of the respondents would
clearly show that in 1989 one wacancy of Schedule Caste
arose by conversion., The cass of the respondents is that
the applicant could not be given that post because

this vacancy arose after the date of cancellation of

the list., But the order showing the cancellation of the
list has not been produced. The date on which the

list was cancelled iSC'00000.00000000000000000000011/-
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not mentionad gﬁyugere in ths reply statement. So it
cannot bg accepted uhqp.the respondents content that
this vacancy arose after the cancellation 6? the list
and that thersfore the appiicapt cannot be accommodated
' though
in that post. Further,4;/312?u vacancies wers c?eated for
absorbing the trained RTP hands in Trivandrum Division,
those vacanéias ware filled up acdammadating RTP hands
from Ernakulaﬁ Division because they remained trained
and unabsorbéd. Had the respondents sent the applicant
for training in time, she also unuld have been absorbed
becauss evén according to the respondents, the policy of
’”tha Government was tg absorb all trained RTP hands; So
the applicant lost ﬁha benafit of absorption on account
of the inactionvon the part 5? the respondents to send
her for training in due tima. The applicant cannot be
made to suffer for this inaction on the part of the
raspondedts. As stated earlier, the applicant is a
.Harijan lady in indignent circumstances. Uue are convinced
that she has'béan subjected teo hostile discrimination in
not sending her for training and cansidering - her for
regular absorption uhiie 511 the 12 psersons who belong
to.other communitiss .. 'salected'alang with her had
been trained énd absorbed in due time. So it is a case
"'uhare the respondents have to be directed to depute the
applicant for training forthwith and to absorb her in a

vacancy without delay,
// i :
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6. In the result we allow the application, quash

the'Annexure-ﬂs and A-10 orders and direct the respondents

to deputs the app;icant for training and absorb her in a

vacancy of Telegraphist at Trivandrum Telegraph Traffic
Division. The action on the above lines should be initiated
within a period of one month from the date of this.order.

There will be no order as to costs.

(A .V.HARIDASAN) (5.P.MUKERJI)
JUDICIAL MEMBER . VICE CHAIRMAN

26-2-1990
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