IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 540/90
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DATE OF DECIsioN __ 20%3.1992

Sh'ri L. Nqny . Applicant ¢sx

Shri P. Sivan Pillai

Advocate for the Applicant ¥X

Versus )
-Union of India & 13 others

-

Respondent (s)

Smt., Sumathi‘Dangapani

Advocate for the Respondent (s)’

CORAM : | 1T
The Howbm'Mn 5.P. Muker ji - Vice Chairman
and
The Hon'ble Mr.  A,V, Haridasan @~ = Judicial Member
1. Whether Réporters of local papers may be allowed to see the Judgement ? 5
2. To be referred to the Reporter or not ? . :
3. Whether their Lordships wish to see/the” fair copy of the Judgement ? //@
4. To be circulated to all Benches of: the Tribunal ? .

Ve

JUDGEMENT

( Hon'ble Shri A.V. Haridasan, Judicial Member )

The applicant, presently working as a Shunter in the

scale of Rs.1200-2040/- to which he was reduced from the post

of goods driver carrying a pay scale of Rs.1550-2200/— by a
penalty impased\in!a'diséiplinary proceeding, has filed ;hig
'application under Section 19 of the Administrative Tribunals
Act praying-that the panel prepared by the selection committee
and approved by the ADRM/TVC ﬁn 2.3.1989 athnnexure A4 and
the order dated 2.3.1989 promoting the persons whose namesoccur
in the Annexure A4 panel to tﬁe post of passénger driver in
0

the scale 6?\Rs.160032660/- may be set aside or that the
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respondents_may be directed to include the applicant also in

the Annexurs A4 panel and Annexgre A6 order or to direct the

respondents to hold a separate selection for the vacancy reserved
which '

for ST community%iffgined unfilled in Annexure A4 and to consider

the applicant for promotion against one of such vacancies.

2. . The facts_necessary for the dispﬁsél of this appliﬁation
can be briefly stated thus: ‘The aﬁpiicant is the Divisiohal
Secretary for All India Loco Running Staff Association, .
Th;ruvananthapuram anﬁ as such had to lead several demonstrations
and agita;ibns espousing the cauée'of Loco Running Staff. This
according to the applicant has brought onn him the wrath of
senior officers_at the divisional level. fhe applicanttuas
subjgﬁted to several disciplinary proceedings agaiﬁst the out-
come of which the applicant had Piled U.A.‘4~84/90 and G.A.4a.7/90.‘
As a result of one of the diéciglinary proceedings; the applicant
was reduced in rank from the post of goods driver to that of
Shunter uhich,act;dn is challenged by him in_U.A.484/90. The
grievance of éhe applipantﬁin this application is that fhough

he Qas successful in the uwritten exéminatiﬁn and had done very
vell in that viva voce for selection to the post of'Passenger

, -

Dfiver in the scale of Rs.1600-2660/- for ten vacancies of

uﬁich three were reservéd.?ar ST pursuént to letter dated
19/20.6.1988, his name bas not included in the panél at
Annexure A4 published on 3.3.1989 and that he has been delibe-
rately le?t out invtha orders of promotion at Annexufe A®G.,

Feeling that the non-inclusion of his name in the panel ahd
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his non-promotion was an.act of victimisation for his Trade
Union‘activities,'on 16.3.1989, the applicant submitted a -
representation to the third respondant.objecting to the manner
in which the sélectiod was held and requesting that the panel
,mayvbe'cancélled'or thaf his namé may a}so be included in the

i

panel. He.bad also requested to furnish bim with details of
marks\bbtained by Eim in the uwritten test, viva voce and other
items. Finding no résponse to this representation, thexappiicant
had filed tﬁis éppiicafion. It has been averred'in the applica-
tion that the respondénts 5'& 6 against whom the.Asscciation
headed by the apﬁliCant staged demonstrations had grﬁdge against
fha applicant and their in?lusion in the selection committee
had prejudidéd the applicant's chancesof sdccess as he has been
delibepately pdlled down in the viva vace test,‘\It has further
been averred that in terms of paragraph 31 of P.B. Circular
No.99/86 pertaininé to conducting of selectioﬁs in case of
non-availability of a{suiﬁable:candidaté for empanelmgnt, a
fresh selection ahoﬁld be held affér six months considering all
the eligible candidates in the érder of their‘seniority'andﬁthe
o - not _
- action of the respondents/to hold such a selection after six
months towards the left 6;:r vacancy in Annexure A4 is‘il;égal
and unjustified. The applicaﬁt has, therefore, prayed that
the impugned panel at Annexure A4?ﬁd'6rde£ at Annexure A6 may
be éuashed‘or the respondents may be directed to inclﬁde the
applicant's namé alsd in them 6r to hold another selection for
the vacancies nesefved for ST bommunity.remaining unfilled in

Annexure A4,
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3. The reépondents in the reply sffidavit have refuted the
allegatioms that the constitutiﬁn of selection committee was
illegal, that the applicant_héd Eeen pulled doun,iﬁ the viva voce
as an act of victimisation for his Trade Union activities and
that tha.aépliéant is eligible to be included in the panel. They
have further contended that it was only because the applicant
failed to make the grading to be qualified to be included in the
panel that hg dauld not be pfomnted though he is a senior person
in the feeder category and a member of ST. The reSpoﬁdenfsvhave
further averred that as the post of the Passenger Driver is one

in the safety category, relaxation in the eligibility qualifica-

“tion &xux%%z;mﬁﬁﬂX%ﬂMu% in terms of the P.B. Circular mentioned

is not applicable.
in the application/ nig/bas been further stated that the

applicant could not be called for the subsequeht selection since
"he had been undergoing a punishment of geduction in rank with

effect from 1.7.1989.

4e We have heard the arguments’of the learned counsel
appearing on either side and have also carefully scrutinised

~ the pleadidgs ana documents on record. The learned counsai
appearing for the Railuay Administration mgde available for our
perusal the prcceedings relating to the.selection in QUestion.‘
From the proceedings of the selection board meeting held on
12.10. 1988, 14.10.1988 and 20.2.1989, ue notice that the{category\
for which the selection was made was one which involved safety
aspects and that as per the norms, the candidates to be qualified
For'inclusion in the panel should secure 30 marks out of 50 in

the professional ability and 60% in the aggregate. It is seen
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that SC/ST candidates will be eiigible for inclusion in the

padel i?.they secure 30 out of 50 in professional ability and

51 out of 85 in aggregate (excluding the marks for seniority).
From the tabulation statement of marks, the averageobtained by -
the applicant in professiénal'ability is found‘to be 30.15
while.tﬁe agéregéte mgrks obtained by him is 51.9 out of 100,
which works out to 44.9 out of 85. The mérkg éuarded by each

of the members.of thé'board are also available in theyfile.

Thg applicant has averred in the applicatinh that the respondents
5 & 6 haye grudge against him since he haé.led demonstrations
against these officers. But in his representat;on at Annexure A5
though he had stated that there gas no chance whatsoever for

not including his name in the panel‘ekcept His Trade Union
activities as Divisional Secretary of ALl India Loco Running
Staff Assoﬁiation, it has not'been spetifically statedvthat any
of the members af the board had reason for a special dislike
towards hih,liTheAapplicant sub jected himself to be assessed by‘
the board even after k&ouing uﬁo the members of the board uefé.
He did not raisevany protest in the respondents 5 & 6 sitting

in the board.andtassessing his suitaﬁﬂity. Therefore, it is

not dpen for the applicant now to éay that the selection
prﬁceedings were vitiated because réspaﬁdents S & 6 had pre judice
against him. ,A care?u; scrdtiny of the selectionrproceadings
sgows that the general method of éssessment of the candidates

by feSpondents 5 & é-ﬁadia consistént and uniform pattern. It
is seen that the marks aQafded by respondents 5 & 6 to almost

. the marks awarded by
all the candidates uere sllghtly less thanLthe 6%her members

.
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of ﬁhe board; ‘But that is éo in the case of all the candidates

intefvieued. Therefore, we are not convinced thaf any préjudice
was caused to the applicant by reason of respondents 5 & 6 being
members ofvthe board that made seléction. Tharefqre, we are not
convinced that the applicant has made out évcase for interferenég

uith the impugned panel.

S. The learned counsel for the épplicant invited our attentidn,
to the fact that the percentage of marks allotted for viva voce
being 15 out of total marks of 50 for prafeésxanal ability, the
method ofiselectlon is llkeiy to glve rise to considerable scﬁpe
for afmltrarlness.‘_15 out of 50 marks make up 30%. The learned
counsel submitted that allocation of more than 12,2% makks for
viva ;;ce test has been depricated by the Hon'ble Supreme Court
in Ashok Kumar Yadav's case. The léarned'caunsel further
invited our attention to the fact that apart_frém 15 marks fPor
viva'voce,'abother 20 marks‘éﬁéset apart Por,pérsonéifg%
and academic qualification which again are to'be allotted by
the interview board. In Asﬁo@@Kumér Yadév vs. State of Haryana,
AIR 1987 SC 454, the Hon'ble Sup:eﬁg Court had observed that
allocation of 22.2% of marks for viva voce test éhould be regarded
as infect;ng the selection process with vice of arbitrariness.
The Hon'ble Suprgme Cgurt opined that the percentage of marks
allocafed for the ina voce test Ey.Union Public Service Commis-
éion in case‘of‘selection to indian Administrative Service and
othe; allied services namely, 12.2% wyas fair and just as

-

strigking a proper balance betuween the uritten examination

1
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and viva voce and directed that in case of selection to the

Haryana Civil Services (Executive Branch) and other services,

it will be advicible to follow the same parametre. In Mghinder

Sain Garg vs. State of Punjab and others, 3T 1990 (4) SC 704,

the Hon'ble Supreme Court observed:-

"In our view Ashok Kumar Yadayi's case clinches
the issues raised before us and bseing a decision
given by four judges is alsoc binding on us. That
was a case relating to public employment and a
direction was given to all the Public Service Commis-
sions to follow the marks allocated for viva voce
test as done by the UPSC which was 12.2% of the
total marks. Ashok Kumar Yadav's case was decided
in 1985 and we fail to understand as to why the
State of Punjab did not follow the same for making
selections in 1989 for the posts of Excise and Taxa-
tion Inspectors. It.is no doubt correct that the
selection of Taxation and Excise Inspectors is done
by a Subordinate Selection body and not by Public
Service Commission ygt no valid reason has been
given before us by learned counsel for the respon-
dents as to why the principle enunciated in Ashok
Kumar Yadav's case should not be applied in these
cases as well. Even if Ashok Kumar Yadav's case
may not in terms apply in the cases before us to
the extent of laying down 12.2% of the total marks
for viva voce test which was made applicable far
selections to be made by UPSC, we deem it proper
to lay douwn after taking in view the dictum of all
the authorities decided soc far that the percentage
of viva voce test in the present cases at 25% of
the total marks was arbitrary and excessive. There
could be no gain saying that viva voce test can-
not be totally dispensed with, but taking note of
the situation and conditions prevailing in our
country, it would not be reasonable to have the
percentage of viva voce marks more than 15 per cent
of the total marks in the selection of candidates
fresh from college/school for public employment
by direct recruitment where the ruiles provided for
a composite process of selection namely written

_ examination and intervieu.”

In Vikram Singh and Another vs. The Subordinate SerQices'
Selection Board, Haryana and Others, JT 1990 (4) SC 528,

the Hon'bla Supreme Court held that allocatipn of 28% marks
for viva voce in.tha selectidn for the post of Excise
Inspectors in ngyana,.uas unreasonable following the decision

of the Hon'ble Supreme Court in Ashok Kumar Yadav's case.
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‘Dn the strength of the above authorities, the learned counsel

for the appllcant argued that the selection proceedings in
in professional ablllty {the®

» o this case in which 15 marks out of Sﬂlbas allocated 'for viva
remaining . v :
35 marks ’ ' .
in written voce test. and 20 marks out of 50 was allocated for personality
‘ test)

. ~ test and academic qualification while the remaining 15 iwas
allocated for recorded service and é15}uas allocated for sepiorityf
the scope Fot apbitrariness beiqg vide, the'proceedings will
have to be set aside as vitiated.‘[fe are not impressad’uith
this‘argument for two reasonsr~(i) the appiicént had not either
/ in the applicaticn or in thevtajoinder filed, putfprtp a case
that more marks than reasonable hawe been allocated for viva voce
and for that rpason, the selection.proceedings are vitiated and

(ii) in all the judgement of the Hpn ble Supreme Court relied

- - —— e

on by_the learned counsel for the applicant, the Hon'ble Supreme'
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Court were considering‘the percentage of marks to be allocated
1) . I

— .-

for intervieu in the case of dlrect recruitment from among

.candidates who were Preéh at the educational institutions.

The'parameteré for conducting selection to the different classes

of posts may be diffarent; For recruitment to pnstp from
among fresh graduates or from persons fresh ppt of educational
iqstitutiops,'a diPPerent stendard of aéseésment on intervieuw

has to be madg from th;‘method of recruitmeﬁt to posts of

tecpnical nature ?roﬁ'among candidates who had already been

in service for some time and had training in the same line.

If the applicant.had.in his application or atleast in the

re joinder putforth a case that the allocation of more marks for viva

voce
/than 12.2% or - 15% is arbltrary and illegal, the respondents
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- could have putforth their views in the light of the requirement

of the service and we would have had an oppertunity to go into
that question. Even in Ashok Kumar Yadav's case, AIR 1987

SC 454, the Hon'ble Suprems Court has observed that there cannot be

:EﬁVﬁ)hard and fast rule regarding the precise weidtto be given

to the viva voce test as.against uwritten examination. It must

, vary from service to service according to the requirement of

the service,_ the minimum qualification p:escfibed, the age

- group from which the selection is to be made, the body to which

‘the task of holding the viva voce test is proposed to be

entrusted and a host ué ofher Paﬁtoss~andvfhat it is essentially
a matter for dete;mination by expéfts. In Leela Dhar vs. Staie

of Rajasthan and others, a Bench of three judges of tge Hon'ble

Supreme Court considered the Qalidity of the selection to

Ra jasthan Judicial 5ervice by uriﬁten examinaéion as Qe;l as

viva voce test in which 25% marks were kept for viva voce.

" The ‘high percentage of marks set apart Fdr‘viva voce was attacked

mainly on the ground fhat it violated the dictum laid down by -
Constitution Bench of the Hon'ble Suprems CoUrf in Ajay Hazia's
case. The Hon'ble Supremé Court in Leela Dhar's case {(1981) 4 SEC159,
distinguisﬁéd”thé decision in A jay Hazia's case on tﬁe ground
that ﬁhét'uésa cases conberaing admissions to colleges. it
wvas observed that provision for marks for intervieu need not
be the same for édmission to colleges and ent:yvinto public
seruicg. - Advertindsto the words "er even in thé’métter of
public employment"'usea_in A jay Hazia's case, the Hon'ble
qureme\Court in Lealédhar's case observed that the above

*

observation was made primarily in connection with the question
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of admission to collegés where academic performance should be
given prime importance and that the observation relating to
public employment was ﬁade per incuriam as the'maﬁter did not
fall ?ér fhe consideration of the Court in that case. It uas

also observed that the intervieu teét'in Leela Dhar's case'

was conducted b9 a body consisting of a judge of the High Court,
Chairman and Members of the Public Service‘Commission and a
special expert and'tﬁat there could be no legitimate grievance 6r
ﬁintﬁﬁf,érbitrariness'against such a body; vIw was f;rther
observed that an important factor which was worthy of'considera-'
tionhislthat tﬁe candidates expected to ;Pfer themselves for
selection are not rau graduateéifreshly out of col}ege but are
persons who have élready received a certain amouﬁt of professional
training;and that the source material is such that some ueightage
must be given to the interview test and it was in that circumstances
that thﬁrLgrdéhips of the Supreme Court took a vieu that 25%

of the total marks allocéted for interuieu was not an unreagonable
uéightage. What emerges fram the observationslof.thaﬁr Lordéhips
is that‘the ueightagé to be given for interview éigg:: Prom

post to post and éervice t;vservi;é ana the quesfion whether

the candidates being considéred for geiectian afe persons from

/

oﬁt of educaticnal institutions or those who have had professional _
experignce would be a vital consideration in detefmining the
percentage of marks to be éllocated for viva voée. Therefore,

with the évailablelpleadingsvin this case, we are not inclined

to enter a finding thatvthe percentage of marks allocated for

~

interview is excessive and that for that reason the selsction
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is vitiate%} As the selection proceedingé havé not been challen-
‘ged on the ground that for allocation of unreasonably high per-
centage of marks for iptefvieu the same is vitiated, ve do not
intend to lay doun Pinaliy ahything on that question. Ffor the
purpose of this base, as it is séen that the applicant did not 4
 make the grading sufficient_to-ba ;nciuded in the panel and as

no vitiating circumstance in the mathoa of selection had been
brought to 1ight, it is sufficient to.obsérue tﬁat the applicant
is not entitied to have the Anngxure A4 and Annexure AG orders

~

quashad.’

6. | The claim of the applicant for a direction to the respon=-
denfs to conduct another selection for the unfilled posts reserved
for S;Hin Annexure A4 basing 06 the instfucticns Qontéined in

the P.B. Circular at Annexure A11, the‘respondehts have made

it clear that these instructions are not applicable tavthe case

of éelectiaﬁ to posts included in fhé safet? category. In the

rejoinder filed by the applicanf, this has not been contraverted.

Therefore, the applicant is not entitled to this relief also.

7. In the light of the above discussion, we find that the

application is dev \d of merit and, therefore, we dismiss the

v

v
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( A.V. HARIDASAN ) ' , , - ( SiP. MUKERJI )
JUDICIAL MEMBER _ ~ VICE CHAIRMAN
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