
t.  
	 C 

CENTRAL ADMINISTRATIVE TRIBUNAL 
ERNAKULAN BENCH 

JJ.A.540/2 

Friday,this the 1st day of July, 1994. 

CQR All 
HON'BI-E MR N DHARMADAN, (J) 

K1JN'BLE MR S KASIPANDIAN (A) 

P.J. Sujat.ha, Tax Assistant, 
Central Excise, 
Divisional Qffice, Paighat. 	 ... Applicant 

By Advocate Mr R Santhoshkurnar 

Vs. 

Union of India through the 
Secretary, Ministry of Finance, 
New Delhi. 
The Collector of Central Excise, 
Central Revenue Building, Cochin. - 

The Deputy Collectar(P&V), 
Qffice of the Collector of Central 
Excise, I.S.Press Road, Cochin-iB. 

Nr.G. Viswanat -han(InsPeCtOr of Central 
Excise, Cochin Range)- Through Collector 

of CentralExQise, 
Central Revenue 
Building, Cochin. 
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 Ilr.C.K. 	Dinakaran, -do- 
(Inspector of Central Excise, 
11ulappuram) 

 Miss Santha Balakrishnafl, -do- 
(Inspector of Central Excise., 
Kahn u'1 Range) 

 Miss Chinnamma Mathew -do- 
(Inspector of Central Excise, 
P.P. Range) 

 V.P. 	\iivek 
(Inspector of Central Excise, -do- 
Unit, 	Kannur) 

 T.C. 	Raja 	Kurnaran -do- 
(Ins pector of Central Excise, 
Chittur Range). 

 Sunny Kuriakose -do- 
(Inspector of Central Excise, 
Palçjhat.II Range) 

 K. Subramaniam 
(Inspector of Central Excise, 
Balaipatnam Range) 

 A.P. 	Suresh Babu, -do- 
(Tnn1rr of Central Excise, - 

Sultan Battery Range) 	 ... Respondents 

By Advocate Mr K Karthikeya Panicker,Addl.CGSC 
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N 0H1ADANj 

Applicant is a Tax Assistant now working in t he 

Central Excise, Divisional Office, Palghat. She is 

aggrieved by the denial of selection to the post of 

inspector of Central Excise by the DPC which met on 

12.10.92. Further grievances of the applicant are against 

the selection and appointment of the contesting respondents 

who were included in Annexure A2 panel dated 14.10,92. 

2 	According to the applicant, the,vacancesflof Lnspecor 

of Central Excise in the scale of Rs 1540— 2900 are to be 

filled up under the Recruitment Rules' 25 % by promotion 

and 75% by irect recruitment. 25% of' the promotion quota 

is kept open for LiD Clerks, Tax Assistants and Stenographers. 

LiD Clerks who have completed two years of service are 

entitled to sit for the qualifying examination. Those 

UD Clerks who were Tax Assistantsqualified in the above 

examination and who have completed five years Of service 

are also entitled to be considered for promotion based on 

the seniority. As per letter dated 3.9.92, applicant was 

also included in the list for consideration against Vacancies 

of Inspect or of central Exc1e which arose during the year 

1989-90. even though applicant was also enlisted, as she 

was qual 1 fied for test and interview, she was not selected 

and included in the panel. Later, another notification 

dated 22.9.92 was also issued for considering candidates 

like applicant for promotion to the vacancies for the year 

1990-91. Applicant was also considered in that selection, 

but according to her, she was excluded from the select list 

even though there was no adverse entry in her service records. 

By another notification dated 30.9.92 eligible candidates 

were invited for including in the list for consideration by 
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the DPC against the vatancies which arose in the year 1991-92. 

According tathe applicant though her juniors were included, 

she was not considered for that year. Under these circumstances, 

the applicant filed DA1404/92. That application was later 

dismissed as not pressed. However, in the present application, 

applicant had made the following prayers: 

'a) Call for the records leading to the issue of 
Annexure A2 and quash the same in so far as it 
excludes the name of the applicant and includes 
that of her juniors, and 

To direct the respondents to include the applicants 
name also in Annexure A2, with consequential 
benfi'ts like arrears of pay etc. from 'the date 
of Annexure A2. 

CR 

To call for the records leadipg to the issue of 
Annexure A2 and quash the same, and 

To direct the respondents to conduct a fresh 
selection in accordance with the existing rules, 
duly considering the applicant'also, 

Pass such other orders or directions as deemed 
just and fit in the facts and circumstances of the 
case." 

3 	According to the applicant, she has not attained the 

age of 45 and the restriCtion regarding the number of chances 

for appearance and consideration for promotion will adversely 

affect hèr right to 	promotion. If the applicant is not 
'and 

considered for promotiorposting to the vacancies which arose 

in the year 1991-92, she will be stagnated inthe present post 

making her ineligible for further promotion till her retirement. 

She further submitted that there is no rule or instructions 

restraining the number of chances for officers who are between 

38 years and, 45 years of age. Since applicant has not completed 

45 years, she is entitled to be considered for selection to 

the post of Inspector of Central Excise not only for the 

selection as notified as per Annejre Al, but also for 

subsequent selections including selection for the vacancies 

which arose in the year 1991-92. 

At the 'time when the D.A. was admitted on 26.3.93 

Ll 	after hearing Standing Counsel for respondents, we have passed 
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the following interim order: 

to As regards interim relief' in conformity with 
the interim relief given to the applicant in his 
previous 10.A. 1405/92, we direct the respondents 
to Consider the applicant also in the interview 
proposed to be held on 29th, 30th and 31st Ilarch, 
1993 for selection to the post of Inspector, 
Central Excise, provisionally and without prejudice 
to the outcome of this application." 

Pursuant to the directions in the interim order, applicant 

was also considered alonguith other candidates eligible 

for select ion to the post of Inspector of Central Excise 

for the year 1992-93. She has been included at Sl.No.3 in 

the list to be considered for promotion to the càdr of 

Inspector of Central Excise ( for the period 1.4.92 to 31.3.93). 

Thus, the DPC has recommended the applicant for promotion. 

It is under these circumstances, we are called upon to 

consider the grievance of the applicant based on the 

contentions raised by the parties. 

5. 	It is the case of the applicant that since she has not 

attained the age of 45 years, she can be considered for 

promotion as Inspector of Central Excise in any of the 

existing vacancies irrespective of the number of chances as 

indicated in the Recruitment Rules, read, with the Executive 

Orders dated 6.10.75 and September, 1988 (Annexure A5). The 

Recruitment Rules for th
t  pot has been produced by the 'he 	lVant 

applicant as Anrixure A4,4o10 which readc as follows: 

'L. Whether age and ...iiethod 	of recruit-  In case of 
and educational rnent whether by direct recru.tment 	by 
qualifications recruitment or by 
prescribed for direct promotion or by deputa-  tion/transper, 
recruits will apply tion/transfer and grade from which 
in the case of percentage of the  poti/dti/ 
promotees. vacancies to be filled transfer to be 

by 	otjogs,________________ made. 

9 	 ... 11• 12 

Not applicable. 	 By promotion. 	 Promotion: 
Y6törQrdinary 
Grade) with 5 years 
service in the grade. 

Note: Candidates will be 
required to possess such 
physical standards and pass 
such written test and physi-
cal tests and confirm to 
such age lirnites as may be 
specified in the Central 
Board of Excixe and Customs 
from time to time. 



Applicant also relied on Annexur e A5 instructions issued 

by the Department note dated September, 1988: 

ANNEXURE A 5 
C.B.E.D. DIGEST 

SE-PTE(lBER - 1988 

AD(lINISTRATION 	- 	PAGE No.66 

173. FOURTH PAY COilNISSI 15  RECOMMENDATIONS-
ItiPLE11ENTATIiN THEREOF -- UPGRADUATION OF 1/3rd 
POSTS OF UDCs IN CUSTOMS AND CENTRAL EXCISE TO 
THATOF TAX ASSISTANT IN THE REVISED SCALE OF 

1350 - 2200 - REGARDING- 

.. . .. 

Attention is invited to Para 1 6 of this Department's 
letter of even number dated 11th (larch 1988 on the 
ab ave subject and to say that the promotion prospects 
of Tax Assistant to the grade of Inspector of Central 
Excise and 005 (L.II) has been examined and it has been 
decided as under:- 

Tax Assistant will be eligible for promotion 
to the grade of Inspector of Central Excise. 
For promotion to the grade, Tax Assistants 
will have tp be within the prescribed age 
limit and should also satisfy the physical 
standards and qualify inthe prescribed 
physical test. They will not however, be 
required to pass a further qualifying examination, 

Tax Assistants with 2 years service in the grade 
or with 5 years total-service in the grade or 
UDC and Tax- Assistnt, if any, taken together 
uill be eligible for promotion to the grade 
of Inspector of central Excise. Other 
categories of officers e.g. Stenographer, 
Women Searcher, Draftsman etc. will also be 
eligible for promotion as Inspector of Central 
Excise as provided in the Recruitment Rules. 

Tax Assistants will continue to be eligible 
alonqwith UDSs and Stenographers crade-IlI 
for same criteria as in the case of promotion 
to the post of Inspector i.e. 2 years service 
as Tax Assistant or 5 years service as Tax 
Assistant and UDC put together may be adapted. 

In the consideration list for promotion to 
the grade of Inspector as well as DOS(LII), 
Tax Assistant being on a hiqher scale, will 
be placed eb1bc above the UDCs in the Seniority. 

Thb Recruitment Rules f'or the posts of 
Inspector of Central Excise and DOS (1.11) 
are being amended accordingly. Pending 
amendments of these rule and framing Recruitment 
Rules for the Post of Tax Assistants, the 
post of Inspector of Central Excise and DOS 
(1.11) may be filled on above lines. 

(1.F.(DR) F.No.A 26011/10/86-Ad.IIa(PC) dt.5.8.88)tI. 
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Relying on the notification at Annexure A5, applicant 

contended that a Tax Assistants will have to be considered 

for promotion to the post of Inspector of Central Excise 

provided he/she is within the prescribed age limit and 

satisfied the physical standard for promotion. According 

to applicant, Annexure A5 modified the earlier instructions.. 

dated 6.10.75 which prescribed that LIDCs/ Stenographers 

may be considered for promotion to Executive Posts upto 

the age of 45 years with no limitation as to the number of 

chances provided they are having 	outstanding merit 1 . 

6 	Respondents have relied on the judgment of this 

Tribunal in P1A bomasakharan Vs. Deputy Collector and 

others (.A. 1404/92) and submitted that the Recruitment 

Rules governing the selection to the post of Inspector of 

Central Excise had been considered in an identical matter 

and the case of the applicant therein was rejected. That 

judgmOflt was followed in another judgment in CA 1627/93. 

According toapplicant that case is pending in review. 

However, he submitted that this D.A.is also to be dismissed 

following the above judgment. He further submitted that 

in that case also applicant's case was considered by the 

DPC as in this case. If this judgment is not followed, 

there will be inconsistency causing difficulty for the 

department. 

7 	We have carefully gone through the judgment in CA 1404/92. 

We do not find any inconsistency as siggested by the learned 
in case this case: is 'allowed. 

counsel for the respondentsThat was a case filed by an 

ex—serviceman, who was reemployd as •L.D.Clerk in the 

Customs House and subsequently promoted as LiD Clerk and 

thereafter as Tax Assistant • He had availed of two chances 

and sought exemption and relaxation of age in view of the 

fact that he is overaged for getting benefit of consideration 

for promotion in the light of the Recruitment Rules read 

with Executive Orders dated 6.10.75 referred to above. 

. 9 .7/ - 
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After considering the scope and application of the Executive 

0rder dated 6.10.75 in the Recruitment Rules, this Tribunal 

reached the conclusion that the applicant therein is not 

eligible for exemption and relaxation since he has availed 

of two chances and exhausted his claim for getting considera-

tion for, promotioncbeing an officer who attained 45 years. 

8 	The contention raised by the applicant in the instant 

case in the light of Annexure AS has not been either placed 

before the Tribunal for consideration nor did the Tribunal 

consider the same. If as a matter of fact, the contentions 

raised in this case. were also considered in the light, of 

Annexure AS, presumably a different view wouldhave been 

possible and taken by the Tribunal. However, the fact that 

the applicant in that case was an ex-serviceman and over 

aged makes a world of difference and the facts are distinguishah.le 

- 	The Supreme Court has held that while considering the 

• 	direction-in a judgment, and applying the same, it is 

incumbent on the Tribunal to see whether the facts are 

identical. If there are some differences in facts, the 

case is distinguishable and the dicurn- would not squarely 

apply. In the instant case the facts are distinguishable 

and hence, the decision relied on by the respondents uO id 

not apply. 

9 	The applicant submitted that in the light of the 

Recruitment Rules read with Annexure A5 a different view 

is possible. According to the learned counsel for applicant 

the Ex-ecutive Urder dated 6.10.75 stanthmodif'ied in the 

light of the order at.:AnnexurelV5, the application of which 

was not considered in the judgment relied on by the respondents. 

It is clear from the last portion of Annexure AS that the 

Recruitment Rules itself has been amended by the said 

provision as indicated above andTax Assistant, who is within 

. 9 . 8/- 
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the age limit is eligible for consideration, provided he 

satisfies the physical standard and prescribed physical 

testirrespective of the number of chances within that age 

limit. A reading of the provisions in Annexure AS with 

the Recruitment Rules bearing in mind the principle ti-a t 

it is the duty of the employer to provide more chances for 

promotion to the employees in the service so as to avoid 

stagnation persuades us to accept the above contentims 

raised by the learned co.jnsel for the applicant. In this 

view of the matter, we are satisfied that there is 

considerable force in the submission of the learned c Qinsel 

for applicant that the applicant's case can be considered 

notwithstanding the fact that she had already aaiieof two 

chances,for her case comes squarely within Annexure A5. 

10. 	In this case there is another additional factor in 

favour Of the applicant. The DPC while considering her case 

alonguith other eligible candidates for promotion as Inspector 

of Central Excise for filling up the vacancies which arose 

during 1991-92 as indicated above, found her fit for promotion. 

Even t hough, we have passed an interim order directing the 

respondents to consider the applicant for promotion in 

accordance with law, they are bound to consider the claim 

of applicant strictly in accordance with the existing rules. 

If the applicant was not eligible , the OPC would have 

considered her case pursuant to the directions and made a 

note to the effect that she is not eligible. This Tribunal 

did not direct to select her even if she is not eligible. 

The DPC did not make any such endorsement in the minutes. 

Hance, under these circumstances the fact that applicant was 

recomiflended by,  the legally constituted OPC indicates that 

the appfl.cant is fully eligible for promotion as Inspector 

of entral Excise and posting in any of the vacancies which 

arose during the period 1.4.93 to 31.3 9, if she is otherwise 

fit for promotion. 
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In the result, having regard to the facts and 

circumstances of the case, we allow the application, and 

direct the respondents to consider the applicant for 

promotion as Inspector of Central Excise in the light of 
obserjat ions 

the recommendations made by the DPC, and the above/if she 

is otherwise eligible and suitable for promotion in the 

vacancies noted above and inclUde her name in Annexure A2 

in appropriate place. Thdirections shall be complied 

with within a period of four months from the date of 

receipt of a copy of this order. 

Accordingly the application is allowed as above. 

There will be no order as to costs. 

Dated the 1st July, 1994. 

r 
$ KASIPAND IAN 
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