CENTRAL ADMINISTRATIVE TRIBUNAL
 ERNAKULAM BENCH

0,A.540/93

Friday, this the 1st day of July, 1994.

HON 'BLE MR N DHARMADAN, (3J)
HON'BLE MR S KASIPANDIAN (A)

P.V. Sujafha, Tax Assistant,
Central Excise, -
Divisional Office, Palghat. . oo Applicant

By Advocate Mr R Santhoshkumar
‘ Use '

1. Union of India through the
Secretary, Ministry of Finance,
New Delhi.

2. - The Collector of Central Excise,
Central Revenue Building, Cochin.

3. The Deputy Collector(P&V),
Office of the Collector of Central ‘
Excise, I.5.Press Road, Cochin-18.

4. = Mr.G. Viswanathan(Inspector of Central
Excise, Cochin Range)- Through Eollector
of Central Exciss,
Central Revenue
Building, Cochin.

5. Mr.C. Ko Dlnakaran, ~do~-
(Inspector of Central Exclse,
Ma lappuram)

6. Miss Santha Balakrishnan, -do~-

(Inspector of Central Excise,
Kannut. I Range)

T Miss Chinnamma [Mathew -do=-
(Inspector of Central Excise,
P.P. Range) -

8. P. Vivek _
(Inspector of Central Excise, ~-do-

Unit, Kannur

9.  T.C. Raja Kumaran ~do=
- (Inspector of Central Excise,
Chittur Range).

10. Sunny Kuriakose :
~ (Inspector of Central Excise,
Palghat II Range)

11. K. Subramaniam ‘ ‘ - Q-
(Inspector of Central Excise, '
Balaipatnam Range)

‘ -do-

12. A.P. Suresh Babu, / ~-do=-
(Inspector of Central Excise,
Sultan Battery Range) . ‘ «ee Ramspondents

8y Advocate Mr K Karthikeya Panicker,Add1.CGSC

cee 2/~
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DROER

N DHARMADAN (3)

Applicant is a Tax Assistant now working in t he
Central Excise, Divisional Office, Palghat. She is
aggrieved by thé denial of selection to the post of .
Inspector of Central Excise by the DPC which met on
12.10.92, Further grisvances of the appiicant are against
the selectioh and appointmenﬁ of the contesting respondents

who were included in Annexure A2 panel dated 14.10.92.

2 According to the applicant, the vacanci;s”oﬁ Lnspector
of Central Exciss in the scale of Rs 1640~ 2900 are to be
Fllled up under the RecrULtment Rulesw 25 % by promotion

and 75% by | direct FecrULtment. 25% of the promotion quota

is kept open for U Clerks, Tax Assistants and S;enographers.
QD Clerks who have completed two years of'service are
entitled t0 sit for the qualifying examination. Those .
D Clerks who were Tax Assisﬁants,qualifiéd in the above
examination and who have completed five years of séruice

are also entitled to be considered for promotion basad on

the seniority. As per letter dated 3.9.92, applicant was
also ihcluded in the list for cansideration against vacancies
of Inspector of Central Excise which arose during the year
1989-90. Even though appllcant was also enllsted, as she

was quallfled for test and 1nterkua she was not selected
and included in the panel. Later, another notification

déied 22.9,92 was also iésued for considering candidates

like applicant for promotion to the vacancies for the year
19906-91. Rpplicantvmas also considered in that selection,
but according to her,she was excluded from the se;éct list
even though there was no‘adverse entry in her éervice records.

By another notification dated 30.9.92 eligible candidates

‘were invited for including in the list for éonsideration by

e3f-
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the DPC against the vactancies uwhich arose in the year 1991-92,
According to - the applicant though her juniors were included,
she was not considered for that'year. Under these circumstances,
the applicant filed BA1404/92. That application was later
dismissed as not pressed. HOuever, in the present application,
| appllcant had made the following prayers: |
"a) Call for the records leading to the issue of
Annexure A2 and quash the same in so far as it
excludes the name of the appllcant and includes
that of her juniors, and
b) To direct the respondents to include the appllcant s

name alsc in Annexure A2, with consequential

benefits like arrears of pay etc. from the date
of Annexure A2,

OR

) To call for the records leading to the issue of
~ Annexure A2 and quash the same, and

d) To direct -the respondents to conduct a fresh

selection in accordance with the exist ing rules,
duly considering the applicant’ also,

e) Pass such other orders or dlrectlons as deemed
just and fit in the facts and circumstances of the

) case " |
3 According to the applicant, she has not attained the
‘age of 45 and the restriétion régarding'the number of chances
'sz appearance and consideration for promotion will adversely
affect her right to the pgggotiun._lf the applicant is not
considered for promotiow@posting to the vacancies which arose
in the year 1991=82, she will be stagnatéd in the present post
making her ineligible for further pfomotion till her retirement.
She Fﬁrfher submit ted that therg is no rule or instructions
restraining the number of chances for officers.uﬁo are between
38 years and. 45 years of age. Since applicént has not completed
45 years, she is entitled to be considered for selection to
the post of Inspector of Central Excise not only for the
selection as notified as per Annexure A1, but also for
Subseqﬁent selections including se;éctian for the vacancies

which arosé in the year 1991492.

At the time when the D.A. was admitted on 26.3.93

after hearing Standing ELounsel for respondenﬁs, we have passed

: o ' 0-04/"'
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the following interim order:

" As regards interim relief in conformity with
the interim relief given to the applicant in his
previous O0.A, 1405/92, ye direct the respondent s
to consider the applicant also in the interviey

proposed to be held on 29th, 30th and 31st March,

1993 for selection to the post of Inspector, :

Central Excise, provisionally and without prejudice .
.. to the outcome of this application.® ’

Pursuaﬁt to the directions in the interim order, applicant
was also considered aionguith Other candidates eligible.

for selection to the post 6? Inspector of Central Excise
for‘the year 1992-93, She has been included at S1,No.3 in
the list to be considered for promotion to the cadre of
Inspector éf‘Central Excise ( for the period 1.4.92 to 31.3.93).
Thus, the DPC has recomﬁanded_ths applicant for promotion.
It is under these~circuﬁstances, wé are called upon to
consider the griavange of the applicant based on the
contentions raised by the parties.

5. = It is the case of the applicant that since she has not
attained the age of 45 years, she can be considered for
promotion as Inspector of @entral Excise in any‘ef the
existing vacancies ibrespective of the number of chances as
iﬁdicated in the ‘Recruitment Rules, read with the Execﬁtive
Orders dated 6.10.75 and September, 1988 (Annexure RS).-The
Recruitment Rules For'th%h%o t has been produced by the

elavant
applicant as Anne xure A4z[1£ol$~of which read: as follous:

%.. Whether age and «eeMethod of recruit- In case of
and educational ment whether by direct TI®Cfultment by
qualifications recruitment or by promot ion/deputa-
prescribed for direct promotion or by deputa- tlon/transfer! "
recruits will apply  tion/transfer and grade fr°md““1§ t son/
in the case of percentage of the prOmogloné egu av1on
promotees. vacancies to be filled -trgns er to ‘
Dby various methods. mace.

9 e ‘ 11 12

Not applicable. By promotion, Promotion:

Tnspector({Ordinary

Grade) with 5 years

service in the grade.
Note: Candidates will be
‘required to possess such
physical standards and pass
such uritten test and physi-
cal tests and confirm to
such age limites as may be
specified in the Central
Board of Excixe and Customs
fram time to time. '
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Applicant also relied on Annexure A5 instructions issued
by the Department nﬁte dated Septgmber, 1988: -
"o ' ANNEXURE A 5

C.B.E.D, DIGEST
SEPTEMBER - 1988

ABMINISTRATION - PAGE No.66

173. FUURTH PAY COMMISSIMN 'S RECOMMENDATIDNS-
- IMPLEMENTATIGN THEREOF -~ UPGRADUATION OF 1/3rd
PUOSTS OF UDCs IN CUSTOMS AND CENTRAL EXCISE TO
THAT OF TAX ASSISTANT IN THE REVISED SCALE OF
R 1350 - 2200 ~ REGARDING=-

.o 000

Attention is invited to Para 6 of this Department's
letter of even number dated 11th March 1988 on the
ab ove subject and to say that the promotion prospects
of Tax Assistant to the grade of Inspector of Central
Excise and 005 (L.II) has been examined and it has been
decided as under:=- :

(1) Tax Assistant will be eligible for promotion
to the grade of Inspector of Central Excise.
fFor promotion to the grade, Tax Assistants
will have to be within the prescribed age
limit and should also satisfy the physical
standards and qualify in the prescribed
physical test. They will not however, be
required to pass a further qualifying examination.

(2) Tax Assistants with 2 years service in the grade
or with 5 years total-service in the grade or
UDC and Tax- Assistant, if any, taken together
will be eligible for promotion to the grade .
of Inspector of Central Excise. Other
categories of officers e.g. Stenographer,
Women Searcher, Oraftsman etc. will also be
eligible for promotion as Inspector of Central
Excise as provided in the Recruitment Rules.

(I11) Tax Assistants will continue to be eligible
alongwith UDSs and Stenographers Grade-III Co
for same criteria as in the case of promotion
to the post of Inspector i.e. 2 ysars service
as Tax Assistant or 5 years service as Tax
Assistant and UDC put togsther may be adopted.

(1v) In the consideration list for promotion to
the grade of Inspector as well as DOS(LII),
Tax Assistant being on a higher scale, will
be placed embloc above the UDCs in the Seniority.

The Recruitment Rules for the posts of

Inspector of Central Excise and DOS (L.II)

-are being amended accordingly. Pending
amgndments of these rule and framing Recruitment
Rules for the Post of Tax Assistants, the

post of Inspector of Central Excise and DOS
(L.II) may be filled on above lines.

(M.F.(DR) F.No.A 26011/10/86-Ad.IIa(PC) dt.5.8.88)".



Relying on the notification at Annexure A5, applicant
contended that a Tax Assistant[@ill have to be considered

for nremotion to the post of Inspéctor of Central Excise
provided he/she is within the prescribed age limit and
mmgggsatisfied the physical standard for prqmotion; According )
tao applicanﬁ, Annexure A5 modified the earlier ingtructions_
dated 6.10.75 which prescribed that”UDCé/ Stenographers

may be considered for promotion to Executive Posts upto

the age of 45 years with no limitation as to the number of

chances provided they are having ' outstanding merit?.

6 Respondents have relied on ﬁhe judgment of this
Tribunal in MA Somasekharan VUs. Deputy Collector and

others (0.A. 1404/92) and submitted that the Recruitment
Rules governing the selection to the post of Inspector of |
Central Excise had been considered in an identical matter
and the case of the applicant.therein nas rejenied.vThat
judgment was followed in another judgment in OA 1627/93,
‘Accofding to-app;icant that case is pending in rﬁvieu.
However, he subnitted that this O.A. is_also to be dismissed
following thé above judgment. He further submitted that

in that case also applicant®s case was considered by the
DPC as in this case. If this judgment is not followed,
there will be inconsistency causing diFFiCUlty for the

department.

7 We have carefully gone throughthe judgment in OA 1404/92.
We do not find any inconsistency as sugg&sted by the!learned

' in case this.case is‘:alloued.
counsel for the raspondentséJlThat was a case filed by an
ex-serviceman, who was reemployed as L.D.Clerk in the
Chstpms House and sunsequently pfomoted‘as UO Clerk and
thereafter as Tax Assistant. He had availed of t wo chances
and sought exemptlon and relaxation of age in view of the
fact that he is over® caged for getting benefit of c0n51deratlon

for promotion in the light of ‘the Recruitment Rules read

uith Execut ive Orders dated 6.10.75 refer:ed to above,

0007/-
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After considering the scopa'and-applibation Of the Executive
Order dated 6.10.75 in the Recruitment Rules, this Tribunal
‘reached the conclusion that the applicant therein is not
~eligible for exemption and‘relaxatiun since he has auéiled
of two chances and exhausted’his claim for getting considera-

4

tion for promotioneheing an officer who attained 45 years,

!
}

8 The contention raised by the applicant in the instant

case in the light of Annexure A5 has not been either placed
before the Tribunal for consideration nﬁr did the Tribunal"
consider the same. If as a matter of fact, the content ions N
raised in this c;se,uere also considered in the light.of

Annegure AS, prééumably a different view would have been

possible and taken by the Tfibunal. ‘Hbuever, the fact that

the apalican; in that case was an ex~serviceman and ovsr

aged makes a wor 1d of difference and the facts are distinguishable
The Supreme Eourﬁ has héld.that while considering the

. direction-in a judgment, and applyiﬁg th@~séme,bit is’
incumbent on the Tribunal to see whethar the Factslara

identical, If there are some'différéncas in facts, the

case is distinguishable and the di@@ﬂNNf‘&gould'not squarely
apply. anthe instant case the facts are distinguishable

-and hence, the decision réliad‘on by the respondents wai ld

not apply.

9 The applicant submitted that in the‘light of the

~ Recruitment Rules read with Annexure A5 a different vieu

is pOSSible; According to the learned counsel for applicant

the Execﬁtive Order dated 6.10.75 standsmodified in the

light of the order at _AnnéxurefS, the application of wh ich

was not considefed in tﬁa judgment relied on by thé‘raspohdents.
It is'ciear from the last portioh of Annexure A5 that the
Recruitment Rules itself has been amended by thé said

provision as indicated above andaTax Assistant,uho is within

.8/
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the age limit is eligible for consideration, provided he

satisfies the physiéal'standard and prescribed physical

' test,irrespective of the number of chances within that age

limit. A reading of the provisions in Annexure AS with

the Recruitment Rules bearing in mind the principle that

it is the duty of‘fhe employer to prbvide more éhanées for
promotion to the employees in the service so as to aQoid
stagnation persuades us to éccept the above contentims
raised by the learned.cu;néei for the applicant. Inthis
view of the matter,»ué are satisfied that there is
considerable force in the submission of the learnedc ounsel

for applicant that the applicant's case can be considered

‘notQithstanding the fact that she had already aﬁailcﬁupf two

chances,for her case comes squarely within Annexure A5.

10. 1n this case there is another additional factor in

fanur of the applicant. The DPC while considering her case
alonguwith other'eligible'candidates for promotion as ;nspactor
of Central Exoisé for filling up the vacancies which arose
during 1991-92»aé indicated above, found her fit for promotion.
Even t hough, we have passed an interim order directing the
regpondaﬁts to consider the applicant for prbmotion in
accordance with law, they are bound to consider the claim

of applicant stfiptly in accordance with the existing rules.

If the applicanf was not'eligibla , the DPC would have

considered her case pursuant to the directions and made a

note to the effect that she is not eligible. This Tribunal

did not direct to select her even-ifvshe is not eligible.
The DPt'did not make any such eﬁdorsement in the minutes..
Hance, under these circumstances the fact that applicant was
recomnended by the lega}ly constituﬁed DPC indicates that
the applicant is fully eligible Fof promotion as Inspectof

of Central Excise and posting in any of the vacancies uwhich

‘arose during the period 1.4.93 to 31.3 9%,s if she is otheruise

fit Fur promotion.

0009/"

-



-9-
"11. . In the r@sult,'having\reggrd to the facts and
‘circumstances of the case, we allou the application, and
direct the respondentsvto consider the applicant for
pfombtion as Inspector of Central Excise:in_the light of

‘ ' ' « . observations
the recommendations made by the DPC, and the,abovelyff she
is otharuiss-eligible and suitable for prdmoﬁion in the
vacancies nétad above and include her némefin Annexure A2
in appropriate place. 'ﬁuggﬁmections shall be complied

with within a period of four months from the date of

receipt of a copy of this order.

“12. Accordingly the application is allowed as above.

There will be no order as to costse

Dated the 1st July, 1994,

<~ ) V :
g lW | M‘\m::/’ﬁv//
' . o e 18 79%
S KASIPANDIAN N DHARMADAN '
ADMINISTRATIVE MEMBER JUDICIAL MEMBER

P77



