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: ORDER
(pronounced by Hon'ble Shri G. Sreedharan Nair)

The applicant while working as a Laboratory
Attender was promoted on ad hoc bésis as Lower Division‘
Clerk on 24-12-1980, for a period of two months,
Subsequently the period was extended till 31-12-1982,
and he was reverted from 1-1-1983. The appliéanﬁ
alleges that in 1980 an examination was conducted

for promoting Class IV employees to the post of



‘sa';

L.D.C., and two othérs were selected., According
to the applicant he stood first in the £est, and
as he was not selected for appointment he filed
0.P.N0.5172/1983 before the High Court Sf Kerala
which was disposed o; on 14-8-1985 with a direction
to the first respondent to appoint the applicant
on a regular vacancf of LDC provided the other
two persons stated to have appeared for thevsame'
test along with the applicant have been appointed
without’inSisﬁing on_ibag;;;assiﬁg §3§2¥3§t for
that purposé. Iniview of the jgdgment the appli-

cant was appointed to the post of L.D.C. on a

‘regular vacancy by order dated 3-10-1985. It is

- claimed by the applicant that he is entitled to

seniority above the ‘::v others who were apﬁdinted
on the basis of the test conducted in 1980 as he

stood first in that test. He further prays for

-arrears 6f'wages which should have been granted

as .
to hﬂﬁ’if he was promoted in the year 1980 itself.

2. The respondents Edntend that though the
applicant appeared for a ;imited departmental
examination held inv 1980 he did not‘/qualify. The
two persons who qualified in the examination were

appointed to the posts of LDC on a regular basis.

N
There after as there were some more vacancies
~ ’
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it was decided to recruit some ILDCs through the
Employment Exchange on ad hoc basis. The applicant
also appeared before the Selection Board aldng

with the nominees of the Employment Exchange.F;“¢

A candidates were reco@mendedland all of them
were offered appbintment on casual basis. It
was thus'tha£ the applicant was appointed as LDC
'on ad hoc basis with effect from 24-12-1980 for

a period of 2 months which was extended to
28-2-1981, after which the applicént was reverted
to his original post.. The applicant has no claim
to the post of Lower Division Clerk‘and as such
his request for fixation of seniority is not
sustainable. In view of thevjudgment of the

High Céurt the applicant was offered the regular
post of Loﬁer Division Clerk on 3-10-~1985 pureiy

as a compassionate measure.

3. The claim of the applicant for fixation

~of his seniority is on the premise that in the

'departmental'examination held in 1980 he stood
first and hence he should have been promoted to
the post of LOVer Divisibn Clerk before any other
Group D employee was promoted.. In the counter
affidavit it is specifically contended that though

the applicant had appeared in the departmental



exaiination he did not qualify but two othe

Group b employees shri George and Shri Pankajakshan
Pil;ai did qualify and they were apéointed.to the}‘
pos£ 6f LDC on regular basis. The applicant has
not produced any material in support of his aver-
ment that he qualified himself in the examination.
As%u@h the foundation of the ciaim falls to the
groﬁnd.’

4.; Céunsel of the applicant relied on the
judgment of thé High Court in-dP 5172/1983, It is
seén from the judgment that the writ petition was
}fiied by the applicant for regular appointment in
the post of LDC. There again’ the claim was urged
onfthe'basis that he had passed the test conducted
in?the yéar 1980. Thé respondents'had contended
before the High Court that the’ test conducted was
in:respect of appointment to the post of 1DC in
shért term vacancy; It is clear from the counter~
affidavit filed in this case that subsequent to
th?vdepartmentél examination éertain persons were
apéointed on ad hoc basis and the applicant was,‘
al;o S0 apéointed. lIﬁ the judgment in O.P. 5172/
1983 the High Court.withoutvgoing(igto the qﬁestion
wh;ther the applicant had actually.passed the
départmental examination for prombtion.to ﬁhe B

pésﬁ of LDC, disposed of the petition by directing
f .
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"the%first'respondgnt to appoint.the petitioner also |
in % regular vacancy of Lower Division Clerk,
‘pro§ided the other two persons who were stated to
hav; appeared for the same test along with him had
beeh appointed to su@h vacancies without insisting
on Lis passing any further test for that purpose."
VAt %ny rate as the respohdents did not challenge
the;judgment of the Hiéh Court by appealdng thereon
vit Las a binding force as between two parties.
Aﬁm;ttedly by the order dated 3-10-1985 the appli-
cadﬁ has been éppointed as LDC. The-respondents
wouid have it that itwas_purely as a compassionate
mea?ﬁre. |

S. é The question that ariéés is whether having
secured thé appointment puréuanﬁ to the aforesaid

diréction in the judgment of the High Court the

applicant can claim seniority as if he was appointed
LA.\)G, &Q_J LV_—C«% \v-:«
in the year 1980 on the baéls of the examination

A}

L .
conﬂucted that year)and claim consequential benefits.
. - '/

Th% answer has to be in the negative. for there is
no:finding in theV;udgment in OP 5172 that the
apglicant had actually qualified himself in the
degartmental examination held in the year 1980 for

prdmoting Group D employees to the post of IDC,

The appointment of the applicant as LDC pursuant
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to the Memorandum dated 3-10~1985 can under no
circumstances have retrospective effect or be deemed

as if it were made with effect from 1980,

6. We dismiss this application..

(C.Venkataraman) (G« Sreedhdran Nair)
Member (administrative Member (Judicial)
17-7=1987 17-7-1987
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