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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 534
T. A No. 199t

DATE OF DECISION <30 - f* {292

Satish Kymar Shangari Applicant (s)

Mr . P. Santhosh Kumar : , Advocate for the Applicant (s)

Versus

M@..M’l_dia_rg&r_esenteal?espondem (s)
by Secretary, Ministry of Defence, _ /

Central Secretariat, New Delhi add others
Mr, N.N. Sugudapalan, SCGSC

Advocate for the Respondent (s)

CORAM :

The/ Honble Mr. s, P, MUKERJI, VICE CHAIRMAN

The Hon'ble Mr. N. DHARMADAN, JUDICIAL MEMBER

oo

Whether Reporters of local papers may be aliowed to see the Judgementyq
To be referred to the Reporter or not ? )
e

Whether their Lordships wish to see the fair copy of the Judgement
To be circulated to all Benches of the Tribunal ?

JUDGEMENT

MR. N. DHARMADAN, JUDICIAL MEMBER

The question arising for consideratipn in this case
is as to whether the post of Chief Engineer, Cochin Zone
of Military Engineeriﬁg Sérvice (MESfor short) can be
occupied by a Brigadier in the Army Engineéring Crops.
2.  The applicant is at present working as Staff
Officer Grade-I having a pay scale of Rs. 4500-15045700
in the.office of the Chief Engineer, ﬁES Cochin Zone.

He has got to his credit a total service of 27 years in
Group-A from the éate_of his commencement of service.

The higher post to whicﬁ he is eligible for.promotion
is Chief Engineer in the npay écale of Rs. 5900-200-6700.

According to the applicant, he is prevented from



»
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occupying the next higher promotion post of CE because of an
iliegal appoiniment of a Brigadier dréwing a much lesser
salary in the scale of s, 2300-5100 against the pfovisions of
the_Recruitment!Rule$, Annexure~I to III. The rules which
were published as per notification dated 17.4.1949, governs
the recruiﬁment of MES, It has been madefétatutOEY HXXXXKXR
under Article 309 of the Constitution w.é.f. 7.1.1961 onwards.

' ink—  of e
Annexure-I Rules published as:per SR0-93/exercises/powers under
provisé to Article 309 by the President in 1985 governs the
selection and recruitment of Chief Engineer. in' the MES service,
The rules provide for the method of appointment to the post
of CE only by éither holding a competetiﬁe examination or by
promotion in accq;dance with para 2 of the rules or by
promotion in accordance with para 3 of tﬁe Rules. Now,  the
post of CE has been filled up by appointing.a Brigadier without
foliowing .the Recruitment Rules., Hence, he hés filed this
application under section 19 of the Administrative Tribunals'

Act, 1985 with the following prayersi- -

"#{) to declare that the post of Chief Engineer cannot
be occupied by a person who is not in the pay Scale
of Ps. 5900-6700 otherwise than in accordance with
rules, ‘

ii) to declare that the post of Chief Engineer which
carries pay scale of Rs. 5900-6700 can only be
filled by promotion from qualified hands in
accordance with the Annexure-V rules

iii) to direct the respendents to promote the applicant
as Chief Engineer in accordance with rules.,

iv) to declare that Brigadier cannot write the ,
confidential reports of Superintending Engineer (JAG)"

3. Shri P. Santhosh Kumar who appeared for the applicant

submitted that a Brigadier of the Army is ineligible to hold
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StaﬁuﬁbrY‘xx'fule providing for appointment of a Brigadier
to this post (ii) A Brigadier who is drawing a pay Scale of
Rs. 2300-5100 is inelig’iblg to be posted as Chief Engineer
‘having thé scale of Rs., 4900-6700. The appoint@ent of the
Brigadier as Chief Engineer in‘the MES is not only iliégal
but will also affect the morale of the eligible persons

like the applicant who are iﬁ”kkﬁk tﬁe feéaér category
pérticularly when Sucﬁ a lower category persons_afe given
the aﬁthority tovwrite'theAconfidential réports of higher
scale officers‘like the applicant.

4. The respondents filed reply Statement and additional
'féply statement.30 also the applicant filed :ejoindér and
adaitional'fejoinder and argument: notes.

Se ._ Having heard the arguments and after perusal of thé
documents, we are of the view that the crug}al question to be
examined in the light of the pleadings and arguments is
whether a Brigadier in the Army Engineering Corps is eligible
to bé posted as Chief Engineer in the MES,

6. Without examining the historical background of the
MES which was constituted as a department of the Armed Forces
it ﬁay not bé p§SSible to decide the issue. It has been
stated in the reply statement that the MES has been created
as a department fqr cohstructién and maintenance of real
estate assets of the defence forces. Prior to the

independence, all higher level posts in the department were

manned by Army Officers of the Corps of Engineers and



-4 -

Civilian were recruited only for the subordinate supervisory
grades, .After independence, in order to meet thé acute
deficiencies in the officérs cadre, both due to deinduction of
the British Officers and sudden expansion of the Armed forces

of the Union, Civilian Officers were recruited under RPS 1949,
Subsequently, to enhance the career prospects of the‘civilian
officers, higher level posté in thé MES were hhrown oﬁen to
civiliané officers as well but this was only to a limited
extent. Specific recruitment‘rules were framed for each grade
of posts tenable by civilian officers and this position continued
even today. Thus, two cadres namely Army Officers of the Corps
of Engineers and MES civilian officers are goverﬁed by different
set of service coﬁditions and rules. After a careful review

by the Parliamentary Review Committee, a decision was rendered
in 1§70 which is produced as Annekure R-1 fixing the proportion

between the Military and Civil officials upto the grade of CE
aS SQ:SO in the Engineering cadre. As per Annexure R~2, tﬁe
Govt. haS‘grént¢§:SénctiOn for the éost which was attached as
Annexure-A.whiCh;iszeﬁfectiée:ﬁrom‘1st July, 1986. This Was
fixed as (hief Engineer (B;igadien/C.E ) as 28, Further by

: nptification dated 31.7.89 (SRO 19-E) published under section
192 of the Army .Act, 1950, Annexure R-3, the Central Covt.
by réguiarisation regarding the number of posts in the ranks
of Cérps of Engineers in the MES_iﬁdicated that the CE3 Zone/

Project/Deputy Director General at Army Headquarters Encineer-



in-Chief's Branch/Director of Works (Command) as 44, out of
which 27 posts have been earmarked for Brigadiers. The
remaining 17 posts is only to be given to the MES.: This was

further amplified by the latest notification Annexure R-5

~ issued under Section 192 of the Army Act regarding

appointment and percentage of Army officers in the Corps of

Engineers in the MES. The relevant rules Annéxure R-5

i

reads ;as follows:

"..2(i) Military Engineer Services: (Army Personnel)
Regulations, 1989" means regulations made by the
Central Government in &xercise of the powers conferred
by section 192 of the Army Act, 1950 (46 of 1950)
regatding the number of posts, app01ntments and -
percentage of the Army Officers,Jynior Commissioned
Officers and other ranks of the Corps of “ngineers

.in the Military Engineer Serv1ces...........

X ' > S X

7. FUTURE MAINTENANCE OF THE SERVICE: After the
commencement of these rules, the vacancies, excluding
the vacancies reserved for ARMY OFFICERS under the .
'Military Engineer Services (Army Personnel) Regulations
1989, shall be filled in the manner as prcvided in
:chedule II,III and 1IV.

.

X - | | X X

12. RULES NOT APPLY TO ARMY OFFICERS: These rules
shall not apply to the Army Officers appointed on
tenure basis in accordance with provisions of the
Military Engineer Service (Army Personnel) Regulations
1989, as they shall be governed by the Army Act, 1950
(46 of 1950 and the rule framed thereunder,

13, APPLICATION; The p»Sts Specified in Schedule I -
are to be manned by Civilians and Army Officers in
accordance with the provisions of the Mjlitary
Engineer Services (Army Personnel)Regulations, 1989,
as amended from time to time and at no time can be ‘
held by another person unless the Government So
decides by Specif%; orders in writing."

X ‘ 2
S SCHEDULE-I e i gb to be
Grade & Scale of pay Name of post Total Cfvglggn
thief Engineer(S900-67OO+Ghref~Engrne g
NOTE 4: The posts of “ngineer-in-‘hief,Director
General of Works, Chief Engineer (Command) and
Addl. ¢Chief Engineer (Command) shall be held by the
Army Officers as laid down in the Military Engineer
Services (Army Personnel) Regulations 1989,However,
these officers shall not form part of the services,
the number of posts to be manned by the Civilian

and Army Officers shall be governed by the Military
Engineer Services (Army p ersonnel JRegulations, 1989

- as amended from time to time.

i
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SCHEDULE III

S1. Name of Method Whether Field of selection and
No. post & of Recr-selection minimum qualifying service
scale of uitment DPC or for promotion.
pay non-
setection
2. Chief By Selection . Addl. Chief Engineer with
Engineer Promo- " - ° ¢ -Biyears regular service’in
(s.5900- tiom the g;ade (JAG) including
6700) _ service if any, rendered in

the non-functional selection
grade failing which 8 years
combined reqular service in &
the gradeof AdditionalcChief
Enginecr and Spdt. Engineer
17 years regular service in -
Group-A posts of which at
least 4 years' regular
service should be in the
grade of Supdt. Engineer (JAG)
‘and possessing degree in
Engineering from a recognised
University or equivalent.,"

7 The respondents in the reply statement stated that the

~posting of Army officers of Engineering Cofps to variocus
department:; were challenged by some of the Civilian Officers of
the Depa;tment. A st;tement waé made that the composite‘hature
‘of.the_Deéartment requires the pOSting of Military officials
also at various levels. This submission was stated to be upheld
by the Hon'ble Supreme Court,'but nb reference of.thé decision
has beén given by the learned counsel for the applicant:;kﬁﬁéver.
the learned counsel submitted that Annexure R=-3 notifiéation was
published after the Supreme Court's decision. XXXXXXXX, Annexure
R-3 has been issued under sectioﬁ-192 of the Army Act 1950. It

reads as follows:

"The Central Sovt. may make regulations for all or any
other purpose of this Act other than specified in

section 191" which is the rule making power of the
Central Govt. to carry out the provisions of the Army Act.



This provision contained in section 192 of the Army Act
¢over a wide field than the rule making'powers for a limited
as .contained in Section 191. _

purpose/ Hence, Annexure R-3‘and R-5 have importance than
rules which will be conferreé under the Army Act.
8. Thus, by virtue. of the authority vested with the
Govefnment,it has absolute:powerfx&}for fixing the number
of posts of Chief Engineer:to be occupied by both Army |

the relevant time and this had been fixed
officials and MES officials at/ for the purpose of integrated
working. It is under thdés authority it has been fixed that the
Ci&il Of ficials of thé CEs grade can hold oniy 17 posts at any
éne time against the ﬁotal of 44 posts. The learned counsel
fPr thé.r95pondents ptodﬁced a certificate stating that as on
15.4.91, the number of érigadiers posted égainst item 6 of
the table of SRO 192 E dated 31.7.89 (Annexure-R-3)did not
exceed 27. Col. S. K. Sud, Director of PerSonnél, Engineer-
in-chief's Branch £iled an affidavit dsted 1st January, 1991
giving the number of Brigadiers posted in the whole of MES
as Chief Engvineer,;’Zo.ne/Project/Deputy Direétor General at
Army Headquarters Engineer-in-Chief's Branch/Director of
Works (Command). This affidavit shows ohly 24 officials have
been appointed upto Debember;‘1990; The applicanthas neither
challenged Annexu:es R-3 and R=-5 nor d4did he implead the
Brigadier alleged to have been appointed to the post of
Chief Engineer as épprehended by him and’Stated in the

application that such an appointment has already been made

‘on 15.4.91.
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9. Under these circumstances, the argument of the
vapplicant that the Chief Engineer can be appointed in the
MES only as per Recruitment Rules; Annexure~1 as amended by
Annexure-III and IV, cannot be ﬁt%held in the light of the
fact that officers both from MES and Army Engineering Corps:
can hold the post of CE in terms éf Annexures R-IIT and
R=-V. It is true that persons like the applicant borne on
MES service When appointed to thé post of CE can come
through the channels‘of Annexureé—III and V:buyén Army
officer like a Brigadier when appointed to the post of
Chief Engiﬁeer need only satisfy the requirement mentioned
in AnnexurGS-III and V produced along with the counter
‘affidavit. Since the Brigadier has been appointed t§ the
post of CE Satisfyiné'xx-the reqﬁirement under the above
said provisions, Qe are not inclined to accept the
~ontention of the arplicant and iﬁterfere.W&th the
appointment of the Brigadier as CE, In this view of the‘
matﬁer, we hola that the appointment of the Brigadier to
the post of CE which comes within the quota becomes
unaséailable. We see no merit iﬁ the applicant®s
contention.
10. The next avermént of the learned counsel for the
applicant is based oh the salary of the Brigadier who:is
having a Séale of Rse 2205—5100 while according to him, the
scale of CE is Rrs. 5900-6700. The applicant is a staff
fficer Grade-1 drawing a scale;of pay of Rs. 4500-5700.
Hence, he is senior officer eligible to be promoted as CE.

applicant’'s y
The/claim for appointment as CE in. the MES quota has been
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accepted by the respondents in the feply statement. They have |
stated that promotioné are based on the recommendétiogg of
the DPC. The DPC has not'recommended.the applicant fof
appéintment as CE; His name Waséonsidefed by the DPC in the
year 1987 and was placed in ﬁhe position only on.14.5.89.
There are 27 addl. Chief'Ehginaers and 34 Supdt. Engineerss
- All age Seniqr$ fo the épplicant by virture of earlier
appointment in the higher‘gfade of addl. C.E. On the basis
of the’ officiation and order of selectién in the grade of
Supdt. Engineer,.the applicant cannot stake his claim for a
posting as CE in preference fo.hié seniors. He will be
consiaeréd for appointhent at the app:opriate time when his
turn comes; The difference in the pay scales urged by the
applicant cannot be given much weight pérticﬁlarly because
of the deéision at Annexufe R-1 and R-2.fof‘briﬁging of ficials
from both;MES and Army Enginéering Gofpé together for
appointment to the post of Chief Engineér, fixing a special
type of quota system. It is true that the pay scale of the
Brigadier iS ®s. 230@-5100, but hé is generally placed at
nse 4950 as staﬁed by the re5ponde§ts in the counter affidavit.
In addition,_he is also entitled to a raﬁk pay of-m, 1500/;.
So,much weiéht cannot be given to the arguments of ﬁhe
.applicanﬁ that there is a difference'ofvpay between the MES
class I officer and a Brigadier. We reject this argument
also. .
11. -The next argument is equally unsupportable. The

submission of the applicant that a low pay scale officer

like the brigadier is given the authority of writing the



confidential reports of senior scale officers working in

~the MES may even affect the morale of the eligible &fficers

working in the feeder category of Addl. Chief Engineers, cannot

stand scrutiny because an officer who is posted to the post of
~ : ’

Chief Engineer may be drawing a lesser pay, beforetsuch an

appointment, buF after his appeintmen£ as Chief.Engineer, gets
all authority of the office to disdhargé.the dutiés.of his
office. When he gets thevpost of CE, he gets all the legal
authority and jurisdiction avﬁilablé for that post to discharge
the duties of that post. Thereafter, he csn discharge all
functions ih accordance with law including the writing of C.Rs.

Hence, this argument also cannot hold good for granting any

relief to the applicant as prayéd for in this application..

12. . In the result, having regard to the facts and circumstance
and for the foregoing_reasons, we hold that this application
is'devoid'of'agy.subsﬁance‘andiit is only to be rejected.

13, ‘Agcordingly, we.dismiss'the same, There will be no order

as to costs.

g ?
,_ Ml\/amﬂw . : :5/:‘?1/ .
| goy (*T¥ |
(N. DHARMADAN) ‘ (8'e P. MUKERJI)
JUDICIAL MEMBER _ VICE CHAIRMAN
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