IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ERNAKULAM BENCH

0.A. No. 532 of 89
Ple 4 {1 i

DATE OF DECISION__2 -6 -91

¥, Kunhiraman Applicant (s)

th»r:. v.2. Raghu Raj Advocate for the Applicant (s)

Versus

The Senior Divisional
Engineer, Southern Railway,
Trivandrum and 3 others

Respondent (s)

Smt. Sumathi Dandapani Advocate for the Respondent (s)

CORAM:

The Hon'ble Mr. S.P. Mukerji, vice Chairman
The Hon'ble Mr. No Dharmadan, Member (Judicial)

Whether Reporters of local papers may be allowed to see the Judgement? {®
To be referred to the Reporter or not? Y,

Whether their Lordships wish to.see the fair copy of the Judgement?Yv

To be circulated to all Benches of the Tribunal? Ao
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JUDGEMENT

N. Dharmadan, M{J)

The app]“_bicant ip this case has | ’
c'halienged the orders at Annexure 2;2 and 24 passed
‘by the Disciplinary Authority (DA for short) and
Appelléte Authority (AA for short) r.espectively;
holding the applicant guilty ot" having possessed

assets disproportionate to his known sources of

income as on 31-12-1984.

2. The applicant is wWorking as Inspector

of VWorks, Southern Railway at Trichur. While working



"

2

éo, tﬁe~Cehtral Bureau of Inves;igaticn searﬁhed “his
house on 20-~4-85 and prepared two invenﬁmfigs ofb
Qaluable and other things kept in the house and
started pfeliminéry enquiry. Annexure 1 and 2

are the lists of invégtbries. The department required
the applicant to submit a property return from
2-10-58. Accofdingiy he sgbmittéd the return én
29-5~1985 giving detaiis of his income and assets.
The CB; after' investigation found that there is

no meterial to sustain criminal charges and referred

N

the case recommeﬁdihg departmental actioni Tﬁereafter
the first respondent_'onéﬁl2—8é served the appiicant
Annexure A-6 memo of chargef with a statement of
impﬁtation of misconduct. It reads as follows:

"....That Shri K. Kunhiraman while w: =" .* .
functioning in various capacities in
Southern Railway dufing'the period
between 1-7-78 and 30-12-84, was found
on 30-12-84, to stseSS assets dispro-
portionate to his known source of income
to the extent of about Rs.80,544/-,
suggesting that the aforesaia\gﬁ;ZTE:X\
Kunhiraman acquired thé said dispropor-
tionate assets by questionable means and/
or frdm dubious sources and that thereby
he failed to maintain absolute integrity.

, By his abowe écts, Shri XK. Kunhiraman
0\| violated Rule 3(1) (1) of the Railway
Services (Conduct) Rules 1966..."

cese- /
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3. As per the charge, the applicant is in
poséession_of assets disproportionate to his known
sources of income to the exteot of Rs.80,544/~,
It~is suggested that the applicant has acquireé the
.Qaid diSproportionate ossets by questionéble means
from dubious sSources, According'to the stgtement
of allegations, thé applicant had a total income
(inclusive of income from his father, wife and two

" soms) of Rs.2,03,936/- and assets'ofvﬁs.l)93,269/—.
Thebapplioant;submitted his reply Annexuré—a dated
7~12;1987. Aftef receipt of the reply the firotv
féépondeot decided to conduct an enquiry and possed
Annexure-9 order dated 22-12—1587. Hb'apoointod oh
enquiry oﬁficér who‘is attached to Vigilance Deptt.
of Southern Railway. He was é-Non-Malayali Qho

does not know Malayalam language.

4. The applicant raised the following
contentions in.the enquiry proceedingss

(i) The cost of construction of the house
 'Sivapuri' is Rs.30,163/- only as against
the cost Rs.69,033/~ fixed by the CEWD
Engineer.

(ii) The income of Rs.19, 080/~ from his 2nd

son Sivadasan has not been taken into

ceens/
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(1)

~account.
(iii) The receipt of Rs.8000/- from the tenant
Muralikrishnan has not been accounted.
- (iv) .The income from the sale of two Sindhi
| cows at Rs.8,050/- and the income therefrom
11956 to 1988 at Rs.22,000/- has not been
taken ihto accoﬁnt. | ﬁ
(v) The assets and sévings of the applicant
| from 1973 has not been taken into‘account.
(vi) ~ The actual income from his first son Shri
Narayanan.was also not taken into\ acéount;
(vii) The details of the house 'Ganesh' constructed
by the applicant's wifé and children and
the agricultural income of RS.8000/-

wére not properly considered.

The applicant produced Ahnexurg’lo t§ 20 .documents
in sypport of hiSvcontentioné. The Enquiry Officer
after conducting‘a detailed enquiry and takihg
evidence submittéd Annexureél Enqﬁiry report 'findiﬁg
’the:applicant gﬁilty of acquirigg disproportionate
aségts to the tune of Rs;63,735/;. According to the

_ S~—
appli¢ant the enqui:y is vitiated and it cannot be
accepted. 'But thg Disciplinary Autho;iﬁy pasééd
ﬁg@ggﬁré-ZQcmder 6n 17-1-89 accepting the énquiry
report and imposed_a penalty of reduction to the
po;t of Works Ma?e for a period of'2 years_(N.R.)

with effect from 1-2-1989 duly fixing the pay at

f.n - M eme et it GIATA Pias ¢ e e A2 A s . Sk et s e ., ’——-/A




: Rs.lSOO/f in the scale of RsS.1320-2040. The applicant
‘ﬁiled Annexure-23 appeal before the 2nd respondent

th passed Annexuré-24. order dated 19-7-1989 dismissing
the appeal, but modifying the penalty to redu¢tion'
£o the stage of Rs.1520/- in the grade of Rs.1400- 2300

as Inspector of Works Grade-III,

5. The reSpondehts have filed counter
affidavit and additional counter affidavit. Similarly
the applicant also filed his rejoinder and additional

rejoinder.

6. The learned counsel for the applicant
formulated the following points for considerations

I. There was no materials to issue a cﬁarge
memo'against'the appliCant\

IT. The enquiry officer being a non-malayali
and majority of the documents produced
" in the evidence are in Malayalam, there

was no proper appreciotion of the evidence

; II1T. While a CeB.I. officer well-versed in
- prdsecutign was appointed as the presenting
officer, the applicant was not afforded

same facility by making an appointment of

defence assistant having legal background.
Iv. The copiesof the statement of witnesses
recorded Xxw during the CBI investigation

were not given tocthe_ applicant inspite of

..0.0/
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the request.

Ve The enquiry officer omitted to consjider
material evidence available in the %i‘as'a’f

Vie The appellate authority disposed of the
appeal without hearing the applicant.

viie - The denial of promotion due to the pendency
of enQuiry and investigation in this case
amounts to double pdnishment attracting the -
principles of double jeopardy.

Te Having heard the arguments on both sdes and

after examining the documents carefully, I am of the

v

Spinion that the applicant is not well founded in his
submission that this is a case of no materials to issue

the charge, as contended by the applicant. It is

pertinant to note in this connection that the applicant

has no case any where in the pleading before any of the

statutory authorities or before this Tribunal that the

charge is vague and indifinite and he was not able to

<

understand the same. On the'otherhand he has admitted

that he has understood the chargess..vIt _is_stated..in the

enquiry report. the-¢harged employee admitted that he -

" had understood the charge tﬁ%oughly, but he denied the
charges.."  Even though he had denied the charges and

produced 35 documents ad e xamined three witnesses on his

that b

side he was unable to estab.ish/the charge levelled
against him is false and unacceptable. The following
extracts from the endquiry report are re;evant for

examining the contentions raised by the parties.

Y
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"e..e5.6 The Presenting Officer pointed out
that out of 35 defence documents submitted
by the charged employee during the course
of the endquiry, certain documentcs such as
Bx-D.4 and D.6 suggest that the charged
emdoyee was having slightly more income and
expressed no. objection to admit such income
which are found genuine as per original and

authentic documentsSe s«"
) 400,908 ) 9:0.0.0.0.4 XXXKXX P 9.0.0:04

BedeesoeeeseWe cannot takeninto account the
sound financial condition of his father as
claimed by the charged employee in the absence
of any valid documentary evidence to the effect

that the charged empldyee was obtaining consi-
derable financial assistance from his fatherCee."

KKK ' XXX

8¢5 With the above back ground of the charged
employee, I have to consider whether the probable
savings Rge4286/-as on 30th June 78 is reasonable,
Taking his salaries from 1959 to 30-6-78 an.l also
his family composition and the consequential
expendigure towards the maintenance of the family
including upkeeping cf children and their &ducation,
I have reasocn to believe that the delinquent could
have saved only to that extent because the expendi-
ture can be worked out at the minimum rate of Rs.200/-
pe.me for the family maintenance for that 20 years
during which period none of his children were
working nor was there any additional income other
than his salary. I find therefore the probable
savings assessed by the Investigating Official

as Rs.4286/~ at the end of June 1978 is fully
justified and reasonable.."

Bebebe eses.e..Since the agreement was executed

as lst day of January 1985, it cannot be taken that
the agreement made during the dead midnight on
31-12-84 but it should definitely be in the

morning of 1-1-85. The occupation can be after

the payment of advance i.e. may be in the evening. ,
S0, I have no evidence to add this ahount(Rs.8000/-)
under the heading INCOMCeess”

XXXX XRXKKXX KXXXK

"BebeTeeeeseslt is evident that this Ex.D.11 was
written subsequent to Ex.P.15 just to cover up
the issue. Hence, I find it unreasocnable to
account this amount as RS.1200/~ and the existing
amount shown against Sl.No.3(k) under House rent
is perfectly in ordere. '

Be6+8¢ As far as agricultural income out of
cocoanut yield from 9 cocognut trees, the claim
of the charged employee for about Rs.10,000/-

for the check period is highly exaggerated. From
1978 to 1984, the yield from cocagnut could be
reasonably calculated as 1755 numbers for 6 1/2
years at the rate of 30 cocoanuts per tree per
yedre If the average rate is calculated at rate

.‘...o/
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O0f Rs.150 paise per cocoanut during the check
period the income could have been Rs.2630/-. ‘So,
the income out of agricultural yield (only cocognut)
can be taken as Rs«2630/- against item 3(a)
agricultural income instead of Rse2,000/-e.."

XXXKX XXX XXX

8.6¢10+4ee+AS per the statement of imputations

the ezrnings of Sri. Sivadasan, (SW.23) is taken

as RsS«5000/~ for the period 1983-84 whereas the
charged employee claimed in his 'written brief that
SWe23 had earned Rse24,500/~ which includes the
profit over investment and sale value of furniture
disposed on winding the Bhardwaj AsSSociateSess.? ’

’

KXXXX _ XRXXX XXXXX KXKXX

"eoeI would like to state that Sri. K.Ke. Sivadasan
born in 1964 and he had completed his ITC course

in July 1983 (vide Ex.P.22 and P.23 and P.37).
However, the Ext. P.38, the deed of partnership

shows that he was a partner at.his very early

age while he was still a student in 1982. I have

my own Goubt that the signatures affixed in

Ext. P«.37 and in enquiry proceedings (Page 34),

do not tally with any of the fiwe signatures in

page 3 of Exte. P.33.: I cannot agree that there

will be 7 such a Wast difference in the signatures
of a person affixed in 1982 with that of one

affixed in 1988, say within 6 years. Moreover

(Ext. P.38) the ‘deed of partnership is not a
registered document to be relied up on fully.

Even Sri KK Sivadasan (SW.23) has not stated any thing
about the winding of BHARADWAJ Associates during
1984, while giving his statement to the investigating

OffiCerecees

KXXHXK KAXX XXXX.L

1]

e+« L am unable to accept that SW.23 who had

just completed his Dgiploma course inJuly 1983
could have earned such a large amount i.ec. Rs.5,500/~
RS.3800/~, Rs«6000/~ and terminal benefits due to
winding up of Bhariwaj Associates to the tune of
Rs.39,300/-. Further, the changed émployss has not
provided any authentic &Vidence to show that he had
Teceived RS.24,500/= from Sr. XK Sivadasan (SWs:23)
Wwhich amount 1s said to have been depositéd in
charged employeds bank account on 10-4-84, as in
EXt. P.66. S0, there is no justification and also
no documentary evidence to show that the SW.23.

had earned such a large amount and given to the
‘charged employee..." ’ T

B.6.11.As far as the income from Sri KK Narayanan
{the eldest son of the charged employee), it is
mentioned that he had joined in ssrvice some where in
April 1983 at Calcutta and was .rawing Rs+2400/-

per monthe. However, there is no Jdocumentary
evidence to show as to _how much monév he was_giving
to the charged employee, as well as his_actual income.
On perusal of Ex.P.66 the Bakk account of the charged
employee from 1982 to 1984, there is no crediting

of amount regularly every month or once in two
months té show that the charged employee was
regularly receiving money from Calcutta and Neyveli
where the eldest son was working. At lezst, the

.o""'/
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charged employee should have produced his eldest
son sri <K Narayanan as a Defence withess to set in
evidence as to _theamount he was paying or he has paid

- to the charged employee. Hence, I find it not

unreasonable to compute the income of the charged
employee to this effect at the rate of Rs.300/-
pem¢ I have no evidence to teject the income

indicated against item No.14(b) in page 3 of the

statement of imputations, & unreasonable in the
absence Qf any documentary evidenceeees." :

10« Let me now consider the kitchen expenses shown
as Rs.46,898/~ against 14(a) of page 5 of statement
of imputations based on ExtSe. Pe29, P.30 and P.3l.
The contentions of the charged employee is that the
ExtePe30 shows.the purchase and payment from 1978-79
to 1985-86, which is beyond the check period 1.7.78
to 31-12-84, I do agree his contention. However,

I have to point out that Ext.P.30 does not show the
Calender year but cooperative year which commences
from lst of July to 30th of June every year. So,

the account, which is shown against 1978-79, 79-80
80-81, 1981-82, 1982-83 and 1983-84 and the average
amount for another six months from 1=7-84 to 31-12-841is
now correctly calculated.

a) July 1978 to Juns 1979 Rse 2,975.00
July 1979 to June 1980 Rs. 4, 260.00
July 1980 to June 1981 ° Rs..5,050.00 Ext.p.30
July 1981 to June 1982 RS. 6,050.00 3 oFe
July 1982 to June 1983 Rse 54550400 i and
July 1983 to June 1984 = Rse. 4,900.00 % P.31
July 1984 to Dec. 1984 Rse 1,500400 '

Avarage : 7
(Average amount taken) 30, 285,00

b) Rice, wheat, sugar, oil etc. in Fair Price Shop

(Society)
- Average for the check period
78 months RSe6,247.00 Ext.P.30

€) Expenditure for purchase of
milk, fruits, vegitables,
meat, eggs, fish etc for the
check period - 78 months Rs«10,460.00

Total (a) + (b).+‘(c) RS+ 46,992.00

I would ¥ike to say that the amount of Rs.10,460/-
must have been based at the rate of Rsel35/~ per
month towards the items mentioned and calculated for
the check period. So, I do not f£ind any reason to alter
the existing amount un.er Xitchen expenses. As per
the statement P. 27 only, thecost of milk works out
toRs «3780/~ for the check period for four years (i.e.
for48 months). The amount of Rs.1000/- shown under

the medical expenditure is not unreasonablee. EvVenw
though the family members are covered under the
Railway Medical facilities, it cannot be said that
railway employees are always taking medicines from
Railway hospitals only. There could have been
occassion for buying medicines from outside medical
shops ad Rs«1000/~ for the check period is reasonable."

¢ ’ oOQt.oc/
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lleeeI Have substantial evideme and reasonable
factors to conclude that the evaluation done by

the SW:28 Executive Engineer, CPWL/CLT as in

Ext.P.2 perfectly in order. As far as earnings

of the charged employee's.spouse is concerneg,

I have to state that she was not hawing ank
independent income and independent account for

her owne She was fully dependent on the delinquent.
All the properties (mobile and immobile) in the name
of his wife(purchased and sold)} and value .of sale
proceeds of the land, house and ornaments,cows etc.
were taken into account. The properties purchased
in the name of his wife must be taken as his assets
"unless contrary is proved. In as much as the value
of all items such as ornaments, cowsyieldings, sale
proceeds,of land was taken as income of the charged
employee he camnot have gpound for grievance. The
charged employee had not produced any concrete

Proof to establish that his wife was having indpendent
8durce of regular income to be reckoned with. Inspite
of taking the entire income of his wife, into account
the Charged enployee could not satisfactorily account
for the assets disproportionate to the total known
source of incomceess"

From the return submitted by the applicant before the

‘

‘depa:tment on 28-5-85, the applicant's income and the

assets were known to the department and the matter was
considered by the department in the back ground of the

applicant's service under the Railway from 2-10-58 which

is stétéd in the Enquiry report as followss

"es.8e3eehs far as the above contention of the charged
employee is concerned I am to point out that the
charged employee was appointed as Gangman with basic
pay of Rs.30 plus allowance Rs.45/- (Total Rs.75/-)
on 2—10458 and from August 1959 to July 1971 he was
working as a brick lyer labour with a basic salary
of ﬁs.?O/— plus Rs.10/-(Rs.80/~) with yearly income
Re.l?- every year. I has been substantially proved
that the charged employee has been working as a
Class IV from October 1958 to July 1971 (i.e for

.0..‘./
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about 13 years) with a total Salafy, ranging ~
between Rs.75/~ and Rs.210/- p.m; However,
from October 1971 to February 1978 he was
drawing gross salary radéiﬁg from Rs.610/=
pem. from March 1978 to April 1980, drawing
gross salary ranging from Rs.610/~ to RsS.680/-
p.m. and from 1980 April to December 1984
drawing gross salary ranging ffom Rs.881/- to
RS.1581/- p.m. These gross sélary is computéd
without taking into account the monthly dedudtion
towards, house rent, provident fund subscription,
Loan (temporary P.F.) recovery, co-operative
society recovery which was in the range of Rs.6/«
to 448/~ p.m. from 1958 to December 1984. AS per
the records, the net salary of the employee upto
June 1959 is Rs8.75/- p.m.cfrom August 1959 to
June 1962 tanging from Re,75/~ to Rs.82/~ p.m.
from july 1962 to October 1974 Rs5.223/- from
October 1974 to June 1978 ranging from Rs.400/-
to R8.555/- p.m. and from July 1978 té December
1984 the net salary was drawn ranging f rom
18,555/~ to Rs.806/-, excluding TA and arrears
if any. As such the charged émployee according
to his salary income, will definitely come under

. the classification of lower middle class family
acter his‘marriaqe in 1955 and his appointment
in 1958 which otherwise considered that his family
had started fUnctioning with his indepnendant

incomé from 1955 onvwardSeess"

8f | - It is seen that the check period has beén
fixed by the.D.A. based on the materials: ava%lable
in this case; The periéd from 1-7-78 to 31-12-84 was
taken as tﬁe"check period. The D.A. has taken into
account the éépiic&nt's prior savings upto 1978vwith
reference to awvailable evidehce including hié baﬁk

account of Rs.4286/~. Hence it is to be presumed that

coceos/
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the applicaﬁt's prior earnings before the check
reriod were also taken into acéouht by the “DIA.
Under these circumstances it cannot be s;id that the
enquiry ;s' vitiated on account of the lack of
materials or due £o_the failure of considering the

previous assets and acquisitions of the applicant.

9. A The Supreme Court held 'in STATE OF MAHARA-
SHTRA V. POLLONIJI DABABASHAW DARUWALLA, 1987 (Supp.)
SCcC 3?9,'that " it is for the prosecution to. choose ,

what according to 'it, is the period which having
regard to the aééuisition activities of the public
Servant' in am§§ing_wealth, charactefise and isolate
that period of special scrutiny. It is- always open
to the puﬁlic servant to satisfactorily aééount for .
the apparenﬁly disprqportionate nature O?' his
.possession.' Once the presecution establishes the
essghtiai iﬁgqedients of the offence of criminal
misconduqt by proving, by the standard' of criminal
evidence, th§t the-pgblic servapt is, or was" at any
time during the pefiod of . his offence, in posseésion
of pecuniary resources or property disproportionate

to his source of income known to the presecution,

the presecution discharges its wurden of proof and

..‘..0/



the burden of proof is lifted from the shoulders of

the présecution and descends upon the shoulders of

the defence, . It then becomes necessary for the

public servant to satisfactorily account for the |

- possessionbf such properties and pepuniary resources. .
7 ' - =

The Supreme Court in VISWABHUSAN NAIK V. STATE OF

ORI3SA, AIR 1954 SC 359 held as:follows:

- w,_,,.All that the presecution has to do is to
show that the accused \or'somé person on himself
is 'in possession of peruniary resources or
property ~disproportionate to his known sources
of income and for which the -accused cannot
satisfactorily account. Once that is established
then the court has to presume, unless the contrary
is proved, that the accused is guilty of the

new offence created by Sec.5, viz. Criminal mis- -

conduct in discharge of his official dutVes."

" The Supreme Court in:later cases also laid down the
same proposition (see Swamy V. The State, AIR 1960 3C 7

and Krishnand V. The State of M.P., AIR 1977 SC 796).

10. ' The principles in the above cases-wiii apﬁlyv
in disc;plihary proceedings initiatedbagainSt persons

who possess disproportionate assets from dubious sources
and hence the burden is vefy heavy on £he applicantvto
prove his'innocencef In this case the D.A. conducted

elaborate enquiry and produced sufficient materials

and evidence in support of the charge and hence the

cosecs/
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the burden of proqf has‘shifted to the applicant to

prove that the charge is unsustainable, and he is innocent.
As indicated:.above he has not produced any reliable
documentary or oral evidence to satisfylthe enquiry |

authority that the charge is absclutely false and

un§g§t@iﬁable, Without discharging his burden he is

now faising a number of technical contentions which were
not eVeb placea”before the statutory authorities for
cgnsideration.ff these contentions were urged before

the disciplinary authority and appellate authority-

we would have had the benefit of their views about

the matter and decided the issues. Our jurisdictiocn

L . ‘ . N

in disciplinary proceedings is verylimited particularly
: )

when three statutory bodies viz. EﬁQuiry Authority,
Disciplinary Authority and Appellate Authority have

gone through the matter carefully and decided the issue

_ Supreme Ccourt in b
involved in this case in one voice. The/State of Orissa

V. Bidyabhushan, AIR 1963 & 779, held as follows:

~

",..Therefore if the order may be supported on
, any 'finding as to substantial misdemeanour for
which the punishment can lawfuily be imposed, it
is not for the Court to consider whether that
ground alone would have weighed with the
authority in dism;ssing the public servant.

The court has no jurisdiction, if the findings
of the Enguiry Officer or the Tribunal

prima facie maéke out a case of misdemeanour, to

direct the authority to reconsider thetorder

becang. in respect of some bf the findings but

not all it appears thet there had been violation

of ru.leS of natural justiceoto'(emphasis Supplied).

censes/



The Supreme Court followed this dictum in a large number
of cases. It would be useful to read the following paragraph -~

from the celebrated judgment of the Supreme Court in

Parma Nanda 's case (AIR 1989 3CJ185). It reads as follows:

]

eeee25, The view.taken in Bidyabhushan case, AIR 1963
SC 779 has been repeatedly affirmed and reiterated
-in Railway Board V, Niranjan Singh, (1969) 3 SCC 548
at p.552;z O.P. Gipta case, AIR 1970 SC 679 and Union
of India V. Sardar Bahadur, (1972) 2 SCR 218. Any
doubts as to the incapacity of the court to review
the merits of the penalty must vanish when we read
the remarks of Mathew.J in Sardar Bahadur's case (at
P.225 of SCR)s

"A disciplinary proceeding:is not a criminal
triale The standard of proof required is that
of preponderance of probability and not proof
beyond reasonable doubt. If the inference
that Nand Kumar was a person likely to have
official dealings, with the respondent was
one which reasonable person would draw from
the proved factors of the case, the High Court
cannot sit as a Court of Appeal over a decision
based on it. Where there are some relevant
materials which the authority has accepted and
which materials may reasonablyg support the
conclusion that the offiqgr is guilty,it is not
the function of the High “ourt eXercising its
jurisdiction under Article 226 to review the
materials and to arrive at an independent
finding on the materials. If the enquiry has

. been properly held the question of adeduacy or
reliability of the evidence cannot be canvassed
before the High Court."

\

The learned judge also said (p+227) (of SCR):

"Now it is settled by the decision of this Court
in State of Orissa V. Bidyabhusan Mohapatra

(AIR° 1963 SC 779) that if the order of a
punishing authority can be supported on any
finding as to substantial misdemeanour for which
the punishment can be imposed, it is not for

the Court to consider whether the charge proved
alone would have weighed with the authority
imposing the punishment. The Court is not
concerned to decide.whether the punishment
imposed proviéded it is justified by the rules,
is appropriate having regard to the misdemeanour
established.."

26. So much is, we think,established law on the
scope of jurisdiction and the amplitude of powers

of the Tribunal. However, of late we have been
receiving a large number of appeals from the orders
from Tribunals « Central and State - complaining about
the interference with the genalty awarded in the
disciplinary proceedings. The Tribunals seem to take
it within their discretion to .interfere with the penalty
on the ground that it is not co.mensuratée with the
delinquency of the official. The law already declared
by this Court, which we reiterate makes it clear that
the Tribunals have no:such Jiscretion or powers
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27. We must unequivocally state that the jurisdiction
- of the 7ripunal to interfere with the disciplinary

matters or punishment cannot be eQuated with an
appellate jurisdiction. The Tribunal cannot interfere
with the findings of the Inguiry Officer or competent
authority where they are not arbitrary or utterly

' perverse. It is appropriate to remember that the

© ' power to impose penalty on a dedinquent officer
conferred on the competent audthority either: byvan
Act oficlegislature or rules made under the proviso
to Article 309 of the Constitutione. If there has been
an enduiry consistent with the rules and in accordance
with principles of natural justice what punishment
would meet the ends of justice is a matter exclusively
within the jurisdiction of the competent authonlty.
If the penalty can lawfully be imposed and is
imposed on the proved misconduct, the Trlbunal has no
power to substitute its own discretion of that of the
authority. The adequacy of penalty unless it is
malafide is certainly not a macter for the Tribunal
to concern withe. The Tribunal also cannot interfere
with the penalty if the conclusion of the Inquiry
Officer or the competent authority is based on
evidence even if some of it is found to be 1rrelevant
or extraneous to the maLter..“

: .on hand b
In the..: case/there is- su1f1c1ent evidence and materials

’

to support the charge levelled against the applicant. The
findings of enquiry officer are neither perverse nor based on
insufficient and inadequate materials as contended by

the applicant. Under these circumstances, A1t cannot be

said that there is ' no materials in this case. I am of the

view that there is no merit'in the contention of the

*applicant that this is a case of no materials to issue

the charges:

11. The next submission made by the learned

counsel for the applicant is that the enquiry officer
being a noﬁ-malayéli not conversant with the Malayalam

" the enquiry 4s bad and his action &
language/has prejudicially effected the enquiry proceedings.

This contention was not raised specifically before the

enwuiry officer as a preliminary issue. On il perusal of

...0.0/
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the enduiry proceedings it is seen that no difficulty
has been experienced by the applicant in the endGuiry
oé account of the language problem; The depositions
of all the witnesses were recorded in. English and read
over to them inVvernécular.l:Aftepﬁhaving participated in
the enduiry, the applicant cannot now raise this plea
particularly when t he applicant did not feel any difficulty
as regards the language during the whole of the
engulry proCeedings. Even in thids appliéation it was
raised’only'at a later stage in the M.P. filed by the
applicant seekiﬂg pérmission to amend the original
application. I am fully awaré of the view that in
proceedings before the Administraﬁive Tribunals strict
compliance of the forms and pleadings would not be
insisted because this is a specialiéed institution not
barred py the procedural provisions. Neverthless it

be kg

would/hnféir to allow to argue a point not raised before
any of ﬁhe statuﬁory authorities. The Supreme Court
in Smt. Jamilabi Abdul Khadar V. Shankarlal Gulachand
and others, (1975) 11 SCWR 307, held that ‘a second
point faintly raised was ?rudently'abandOneé for.the

Feason that it had not been set up in the pleadings or

urged at earlier stages. lLast minute ingenuity is not

fairplay in court and we cannot and did not permit him

to argue that the court hiad Bo-material in the recitalSe.se

We do not examine the merics of the contention at all.e®

The privy council also expressed the same view in a

oo.-../
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similar context in Income Tax Commissioner V. Krishna
Kishore, AIR 1941 PC 120.

"..No such contention is raised in the case

as stated nor has the commissioner referred to

it the opinion which the statute requires him

tc give nor was it dealt with in the High

Court. Hitherto the assessménts on the family
woild appear to have been made under Sec,9 as

tc the house property. It is neither convenient
nor conducive to accuracy that new and important
poirt of law should be raised for the first

time at their Lordship Board, or that decisions ,
should be given upon matter not duly submitted to
the High Court. Their Lordship will therefore
express no opinion as to this new line of
attack...”

Under these circumstances if this Tribunal considers
this issue‘ which was not placed before any of.the lower
authorities it would be unfair and would be laying down
a bad precedent whicﬁ makes difficulty, for the
administration pafﬁicularly when it is found on the
faéts and%circqmstances of this case by all the
authorities that the applicant is guilty of‘charge.

There is no bonafide grievance for the applicant in so

far as his plea pertaining to the language problem.

Q} )%¢/:;. | There is no force in the third contention
urged by the learned counsel for the applica#t. The
applicant was assisted py'Sri A.S.K. Menon, a Railway
emplqyee wﬁo was not sStated to be a inexperienced person
to conduct the enquiry pfoceedings.v The applicant never
sought for permission of the enquiry officer to

allow him to defend his case by a defence assistant who

is qualified in law, If he had made such a request

cesnss
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and the enguiry office: rejected the same the applicant
can have a case. In faét, in Annexure-sireply to the
charge memo he only stated that t he applicant may be
given an opportunity for hearing him along with his
defence assistant and such an opportunity was given to
him. On a caréful perusal Of.thewéHQUiry proceedings
and, the files thereof.and in the-lightofine fact that .
ISri ;ASK Menon was an experienced defence assistantjwho
cxxxx:.: had conducted tﬁe endulry to the satisfaction of
the applicant I am not in a position to find that'the
applicantvwas p:ejudicially affected on account of the .
failure, if gny, oné the part of the enduiry oﬁficer inv
providing_the facility of a legally trained and competent

defence assistant for defending the applicant in the

enquiry. There is no denial of principles of natural

f

justice in this case because of the failure 6 provide

‘a legally trained'person'toessist the applicant in the

i

enQQiry- The- Supreme Court in A.K. Roy V. Union of
India, AIR 1982 SC 710, held that * It may hot be that,
denial of legal representatives‘is not denial of natural
justice per se, anq therefore; if a statute exclude that
facility expfessiy, it would not be.opgn to the Tribunal
to allow its fairness as said by Lord Renning M'Rf in

' Maynard V. Osnand, (1977)L0E 240, 253 can be obtained
without legal representation.." The Kerala High Court

in Subramania Sarma V. State Bank of Trayancore, 1987

(2) KLT 632, considered this issue and held as foliows:

.Oo.../



N

"12. In Tripathi V. State Bank of India, (1984) 1
LLJ 2, a Bench of three judges of the Suprz=me Court

had occassion t91consider the scope of the rules of

natural justicejthe context of disciplinary proceedings

against an employee ofithe State Bank and their
Lordship had observed

'it is not possible to lay down rigid rules
as to when the principles of natural justice
are to apply, nor as to their scope and extent.
Every thing depend on the subject matter, the
application of natumal justice, resting as it

does upon the statutory implication, must always

be in confirmity with the scheme of the Act

and with the subject matter of the cagse In the

application of the concept of fair play there
must be real flexibility. There must also

have been someé real prejudice to the complaint;

there is no-such thing as a merely technical

infringement of natural justice. The requirements

of natural justice must depend on the facts
and circumstances of the case, the nature of .
enquiry, the rules under which the Tribunal is

acting, the subject - matter to be dealt with,
and soforthe!

Two things seem to the important:one, the statutory

pPrescription governiig the procedure, and two suffering
of some prejudice by the delinCuent. The rules in this

case have already been seens tlkey do not permit a lawyer's
presence at the encuirye. And as for prejudice, no attemp

at _all was made at_the hearing to suggest that despite

5§usea CO the petitloner because Of the appearance of

13, The learned counsel submitted that the cppies of the
documents including the statements of witnesses recorded in the

CBI investigations were not given to the applicant before the

enduirye. Hence the enduiry proceedings are vitiated sid there

is violation of ﬁhe principles of natural justice. I have

gone through the enduiry files. Along with the chargsg, Annexure~2
statement of impu£ation of misconduct, Annexure-~III list of

31 witnesses and Annexure-IV list of 65 documents with which

the articles of charge were frnamed against the applicant, were
served onahime The articles of charge do not disclose that

the statement of witnesses recorded were relied on for‘framing

articles of chérge against the applicant. In the nature of

o.ooo-/

the engagement of a Drother officer experienced in parti-
cipating such enquilriés any kind of prejudice was i

& trained prosecuter on the other side..."(emphasis--added)
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allegations against the applicant the matter can be
proved mgrely plac;ng reliance on the documents
‘referred"to ip,Annexure-4.hv.The applicant befére
submitting his reply to tbe' charge:» requested
for ﬁhe‘pérusal of documénts relied on, for
framiqg the‘chafgé in this case. ' When hé requésted
for perusal of aocuments:for preparing his defence
he was asked to appear before the Chief Vigiiance
Officer in the third flodr‘of the Head Quarters
Offiée, Sduthern Réilway, Madras at 10,00 hrs.

- on 12#&—87 for the purpose of‘éerusal of documents
aﬁd taking copies thereof“ as per office memo
dated 2-1-87. | This was replied by the applicant :
by his lettef datéd 8-1-87 intimating his prepardness
toeattend.thg.office on that day. Accordiﬁglyg

the app;icant abpeared in the office andé perused

the documents, This‘ is clear from a confidéntial
letteqj segp in the files,written. by the Chief
Vigilancé Officer, V.A. Raja Rao, to the D.R.M.
-dated 1=4-87. The relevant portion of the letter
reads as follc»ws:

",..3hri K. Kunhiraman, IOW Cannanore, has
attended this office onl12-1-87 and verused

oco.oo/
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the documents, He has asked for additional
documents and necessary action is being taken
by this office."

Again as per memo qéted 7-8-87, the applicant wés 2
directéd to aatﬁendvthe officeat 10.00 AM on 17.8.87
+ for ztaking extracts of documents and statéments of
Witnéss réquired inhim.' He was also given journey
pass to éo fo Madras'and retgrn to Cannanore; from
‘thé letter of the épplicant- dated 19-8-87 addressed
to Senior Divisional ﬁngineer,. Palghat, hé haé a
adnitted thét as directed in the memo dated 7-8-87
'he'proceeded'to Madras and -perused all the available
documents with thé Head Oiffice. .But he madeié further
‘request to a rrange ﬁhe perusal of the documents with
C\ the CBI officials which were taken frém his éustody..
Iﬁ}reply to his letteg, it is seep'that,the applicant
was advised by the officé;@gtter of even number dated
20-8+87) to approach the Superintendent ofvPolice,
CBI, SPE(QCochig. " It is further seen Efom the
letter written by the Chief Vigilance.Officer dated
4-9-87 to D.R.M., Palghat that the applicant attended
| the Vigilance office on 17-8-87 énd "perused the

remaining documents and also the statement of

‘ {;Z;;;SSés and taken the extracts of the documents",

-~ | —

/
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: }Iﬁ this connection, it is relevant bo note a
confidential letter in the files written by

: Sﬁri Rajagépalan; Dy. CVO/E dated 29-10-87 to
Shri P;N; Dorais%émy, Sr. DEN/West, Palghat. It
is stated iﬁ that letter ﬁhat the applicant has
-'perused all.the relevapt documents. The relevan£

portion of it reads as follows:

L4
.

& " _From a perusal of your letter No.CON/J/
V/264 dated 31-8-3987 and this office letter
of even number dated 4-9-87, it could be seen
that the charged official has perused all
relevant documents. In his letter dated 19-8-87
he has not.SPecified any other document he
desires to peruse. He has also been advised
to contact CBI's office for return of his
. personal documents in your letter dated 20-8-37¢

From these correspondence andthe letter$it can be seen
that all relevant documents for shagling up the defence

- in this case and cross examining the witness were made

available to the applicant.and he has perused them and

taken extractS'of‘therrelevaht jocumentse | : .
14. Fufthéf, in Annexure-A8 reply the applicant
has adﬁittea that_ he had taken extracts of & few
létters ;equired for him. It is also clear from

the epquiryrreport>that the applicant had admitted

the perusal of documents mentioned in Anﬁexure-ﬁll to VI

;...,../
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The relevant portion of the enquiry report reads

as follows:

"...The charged employee admitted that he had
understood the charge thoveghly but he Geried
the éharge; The charged employee submitted that
he had perused all the documents mentioned

s in i Annexure-3 to the charge meémorandum,"”
In the enquiry proceedings the applicant has
admitted in answer to a question that " I have
. ‘ p .
perused all the documents mentioned in Annexure-III
!
to charge memorandum. However, certain documents

which 'have been confiscated by the C.B.I. and shown

in the seizure memo have also got to be produced

. in the enqairy for me to be fully prepared to

submit myself to the enguiry™ He has not mentioned
which are those documents confiscated from him and
how they are relevaﬁt for thg enquiry. Further he
did nét makeliany complaint before any of the
authorities in the enquify that he was not given
'the copies of the stateménts of thev witnesses o
recorded by the CBI and that he cannot cross examine

the witnesses without these statement. Moreover,

, v
f} the applicant has not made any specific request
)

for the copies of the statement of the witnesses

\ recorded by the CBI or other documents before the

000000-00/
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enduiry officer nob did he make, any such complaint before

the appellate authority. He never stated before any of

-~

the authorities that the denial of copies of statements

recorded in the CBI enquiry prejudicially affected the
applicant in shapping up his defence or cross examining
the witnesses. In this connection it is to be noted that

after having participated in the enquiry wihout raising any

objection in this behalf the applicant cannot assail the

disciplinary proceedings stating that the enguiry and

penalty order have been vitiated on the ground of denial

of document s requested by hime. The Supreme Court has held

in STATE OF ASSAM V. MAHENDRA, AIR 1970 SC 1255, that withe

holding of documents from the delinguent employee would not
vitiate the disciplinary'proceedings if the finding against
him does not solely rest uponthem. = In the instant case

three authorities independently considered the whole evidence

and came to a unanimous view regarding the findings and

conclusionse They cannot be disturbed by this Tribunal as if

: after adverting to b— ;
it is sgtting in appea%/f; minor irregularities.In the above

cited base, the Supreme Court held as followss

"...0Over and above these circumstances, it is also L«

" be seen that the enquiry officer was not the disciplinary

" authority competent to impose the punishment against the

respondent. Thecompetent authority is the Superinteident
of Police. The show cause notice, issued on October 18,
1958 as well a's the order of dismissal passed by the
Superintendent of Police, dated December 3, 1958 clearly
show that the said officer has independently gone into
the evidences on record in respect of the charges for
which the respondent ws tried and has, after taking
‘into account the explanations furnished by him,
independently come to the conclusion that the respondent
is guiltye Similarly, the Deputy Inspector-General-
of-Police, Range Assam, before whom the respondent f£ikd
an appeal has also very elaborately and in considerable

o.ooo'/
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detail discussed the entire evidence record a
has agreed with the conciu51ons regarggng the d

guilt, of the respondent. We have already held that
there is no vidlation of the rules of natural justice
in the enduiry proceedings. Even assuming that there
was any defect in the said enGuiry proceedings, in as
much as the punishing authority and the appellate autho-
ity XXX XKEXXXKLXKXHRK . XKXXKXXXXXX, the Superintendent &f
Police, respectively, have independeltly considered the
matter and f£ound the respondent guilty on the evidence
on record, it must be held that in the citcumstances
of this case there has kbeen no violation of principles
of natural Justlce when the order of the dismissal

was passeda..”

instant b
In the /case, the charge against the appllcant was framed
‘after perusing the return submitted by the applicant-himsek
on 28-5»85)disclosing his income and assete and Aﬁnexure 1
and 2 ie;entories prepared by CBI on the search of the
house of the applicant. The documents relied am by the
respondents in this connection are mentioned in,Annexure—IV
attached to the charge memoe. ’Tﬁew disci@linary authority
| recorded &

-had not referroc to or rellea on- the statement of witnesses/
in the preliminary enduiry for preparing the charges nor
are they relied onlby the EnQuiry Authority for arriving

at his findings entered RXXXXXX% in the enqﬁiry ﬁeport

as could be seen from the report. It is an admitted fact
that the charge against the aaplwcant can be prQVed by

tO VI.
documentary evidences referred to in Anneyure-TV,/ The

applicant did.nqt produce any relieble decumentary evidence
to disprove‘the allegation made against him. | He has no
case that the finding against him hae‘been.arriued at
solely on the statements of witnesses recorded by the

CBI, »Under these circumstances, it is difficult to*
understand how he wae prejudiced due to the denial, if

any, of opportunity f£or the perusal of the statement

oo‘o./
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of witnesses in tﬁev preliminary enquiry. In fact
fhere is no such denial to the applicant to peruse
and take extracts of the copies of the relev;nt
documents incluaing ;he statement of witnesses in the
’ preliminéry enguiry. He has admitted that he had
perused‘all the documents and taken extracts df relevant
porticnse. Hénce it is to be presumed that he has
made use of them for créss examining the witness.

But I am of the view t hat the statement of witnesses

would nbgbe helpfgl to advance the case of the
applicang partiéularly becauSeAthiS is a case oOf
guppression'of aséets, thch has to be eitlier established
or.disbroved by documentary evidence alone and notiby
oral or other evidence. However, having regard

to the facts and circumstances of the case ‘and the
admissicn of_the_ap?licant‘extracted above, I am of
the view that there is no substancé in the contention
that the applicant was denied the facility to peruse
the documents including the cobieé of the staﬁements
of witnesses'recorded in the CBI investigation;, and

that the applicant had been prejudically affected in

the enquiry on account of the samee.

15, The next contention raised by thé learned
counsel for the applicant is thattthe'enquiryfofficer
omitted {0 consider the materials evidence and relied
on irrelevant matters. He has brought to,our'notice

four specific instances in support of his contention.

They are (1) while examining witnessi{(SW.4) Shri.

Leee/
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Chandrasekharan in the enduiry, a document Ext. P.6
deéling with the salary particularly was marked. But

this was not an authenticated document. The enguiry

officer did not call for the authenticated copy for

oo SRR =
verification ‘accepted. in the enquiry. (2) Two documents

produced invthe course of evidence and the examination

of SW 23 (Shri X« S;vadasan) were not permitted to be
marked by the enquiry officer.  (2) When SW 28(Shri

- Narayanan Kﬁtty, Executive Engiheer) was examined, he

admitted that thé calculation regarding cost :of constnouction
of two buildiﬁg was made on the basis of the valuation
prevailing at the time of inspection and not at thetime

of donstruction of the building. Hence, the correct
valuation of the building has not been‘made by the enduiry
officer. {4) Wﬁen‘sw 18 (Shri V.R. Kuotty) Goods Guard was
examined, he stated about the statément of accounts of '
the applicant from 1978-86 maintained in the Southern
Railway Employees Consumer Copperative Stores Limited.,’
Calicut bearing A/c No.432. The applicant made a
submissioh that the\griginal ledgers maintained by

the society based on which Ext.P.30 was prepared should be
called for and .examined. Eut the enquiry officer 4id not
take steps to bring the original and examine the same.

J _

16. These are notxrery'ﬁﬁpbrténﬁiﬂocumeht

relevant for the main issue involved in this case.

The applicant has.nthStﬂﬂishai by giving satisfactoryv
eXplanation as to how the above documents are to be
treated as material.evidence crucial for proving

the defence versicne. However, \¥ will examine the

same.e. Exte Pe6 pertains to salary particulars of the

ceenes/
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fapplicant. Even though it is unauthenticated'
: ‘it‘é/

‘the applicant has no case that/is a: false document

B

and it should be rejected out-right. He wanted only
a verification with authenticated document which

the enquiry officer did not do. There is nothing

kY

wrong in B¢cepting-thi#se x:¢¢. documents on the facts
of this case without further verification. Regarding

thetwo documents sought to be produced when 3W23 was

éxamined, it éan be seen from para 8.6.10 of the
énquiry report that‘ the enduiry officer mentions
_ébout these”documents and @gave cogent and convincing
reaSonFor not acéepting the documents., They are

hot very material documents. They are only two
letters dated 20~7-83 and 27-4-88,one addressed to
and b

%he witness by one Shri Babuéanothervwritten by I.T.0.
gegarding'the next item even tﬁough xbco<SW28_Narayanan
?ﬂtt&'XRXRXXXXXXXXXXXXX%K% stated that the calculation
.%égarding thé cost of 'constrqction of . two buildings

of thé applicant was made on the basis of waluation

.H
ﬁrevailing at the time of inspection, in the course

of his examination in answer to question number 237
i

he has admitted that the valuation was made on the

basis of the market rate prevailing at the time

i

0000-/
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of construction. The statement regarding the
| valuation of the building has been marked as ExtPh45
~and the enquiry officer has' correctly fixed the
value of the construction.on the basis o the
available evidence.‘ Similarly, the enquiry
officer did not find it necessary to call for the
original ledgervmaintained ih the Southern Rzilway
Employees Cons umers Cooperatiﬁe Stores Limit=d as
requested’by the appliéant for verimefication of
Ext. p-éo becausé it was found that Ext.P.30 statemert. -
[‘ .
of accounts of the applicant was correct and complete.
It crnnnot be said on the basis of specific instances
pointed oht by the applicant that the enquiry
officer omitted to Consider any material evidence
whizh caused prejudice éo the applicant. It is
to be rémembéred in the connection that this
Tribunal is not sitting in appeal over the deéisions
of the Disciplinary Auﬁhority and the Appellate
Authorityﬂfor evaluating the evidence. Hencel am' %
cannot appraiée the evidence and come to different

conclusion. “I am. of the opinicon that there is

no merit in the contention of the applicant.

! oooCo/
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The‘applicant‘s furtherlcontenﬁion that
the appeal was diséosed of without giying him an
@pportunity of being heard cannot be accppted. From
the files it is séen that the appeal was presented
by the applicant before the D.R.M. Southern Railway
?rivandrum 6n 29-1~89 personally before him with a
 covering_ letter containing only the followiﬁg

request.,

. _heard and orders may please be passed
urgently, as the impugned order will take
effect from 1-2-89..."

} ".;..The.affidavit—cum-petition may please be

ﬁe did not make any réquest'for a further ?pqstigg
" énd a personal. hearing befpre the appeal is heard
énd disposed of. Accordiﬁél? iﬁ appears that the
appli;anﬁ was heard in reSpéct of the matter on the
very same day on which theAapplicant presented the
éppeal. It can be seen from the notes wsitten on
ﬁhe' covering letter that the applicant has made
fhis submissions about the appeél personaliy to
ﬁ.R.M; while preéenting the  appeal and nhe had
méd#notes on the same, Hence I am: of the view
ﬁhat there is no merit in £he submission of the

applicant.

..000/
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18. - The last cbntention urged by the learned counsel

fér the'apg;icént is Fhat_tﬁgndgn}a¥ of his pfgqoiionVQuting
thg pendengy'of thé.disciplingryhptoqeedings amounts to
dbuble punishment and hence the p@nishﬁent imposed against
him is illegal. There‘is no such pleading in fhis @pplication
giving details about the effective date.of the operation of
punishment and his'prOmotion sO as to consider whether there
is any such denialvpf promotion to the épplicant during the
operation of the revised punishment imposed by the Appellate.
Authority. Hence, I am not considering the applicant's
contention raised in this‘behalf in this application. He

" has also filed another application 0O.A. 594/89 seeking for

Ian earlier promotion. That case was heard along with this
case. The judgment was pronounced én 29+4.91 allowing the
apvlication with1hé following observation indicaping that

the respondents céﬁ proceed with the penal action by
;mpleménting the directions in the judgmént. The relevant

portion reads as follows:

"Accordingly, we allow the application and direct
the respondents to pay the salary and all other
emoluments applicable to the . post of IOW Grade-II
to the applicant weeo.fe 24.1.1986 ih accordance
with law as if he had worked in that post subject
to the penalty orders Annexure A-~9 and A-10."

19. The learned counsel for the applicant has not faised
any other pointvfof our consideration. No argument was
advanced relying on the latest Supreme Court decision in
'bhion of India Vs. Mohammad Ramza Khan and others, AIR 1991
SC 471. :I am not considering thé relevancy of this judgment

in this application due to the fact that ‘it has not been raise




by the learned counsel for the applicant.
20. . Under these circumstances of this case, I am of the
view that the applicant misserakly failed in the discharge of

. his burden and establish his innocences ©On the other hand

the Depanmeﬁt had proveé the case against.the applicant by
producing sgfficient.materialé and evidence which remain
unrekatted. The relevant findings entered by the Enquiry
Officer in the Enguiry Report extracted in para 7-(Supré)

are unassailable. The apwrlicant particigfted in the»eaniryfyn
shich: he was given sufficient epportunity to adduce evidence
and disprove the case of the deptt. and prove his innocence.

-~

Hence, there is no violation of principles of natural justice
in this case. After having participateé in the gnquiry with
the opportuhity df examining all relevant documents relied

on by the Department to prove hisAguilt, the applicant 1s now
raising some technical objections before us. This is like
sitting on the fence and seeking a chance of ex~Oneration and
when he failed to prove his innocence and courted punishment
he has turned rqund and assailed the Department on technical
grounds. This cannot‘be allowedl If this is allowed on the
facts and circumstanqes of this case, it would cause gross
injustice té the Department particularly when the ﬁepartmemt
" had spent a lot of puklic money and time gor conducting a
detaileé enquiry in a careful manner without any legal flaw.‘

Under these circumstances, I am of the view that the
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but without any costs.

e

7.
K
~
. .
A
2
N
'
4
\ :
s
v
£ ~
. X >
. 1!
e
\
.
¢
-
’

~application is devoid of any substance and_ it is only

to be rejected. Accofdingly, I dismiss the application,

| Mwﬂ’;\ K(
(N. DHARMADAN) - -

. JUDICTIAL MEMBER
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Hon'ble Shri S.P.Mukerji,Vice Chairman

I have gone ﬁhrough the judgment rendered by my
learned Brothgr and alsb‘éarefully and anx_iously perused'the docu-
ment and tﬁe enqui‘ry ‘_file. I am unable to overcome the feeling
that the whole disciplinary -proceedings in this case h'ave'fr'om the
very beginﬁi'hg some fa;tal ‘fundamental flaws which = would re‘nder
| the findings of the disciplinary 'authority and the appel?a'te authqrity

illegal and unconstitutional iﬁspite of what my learned Brother has

- stated in his judgment.

Firstly,i the charge memo itself s basically .absurd

i . .
‘and illogical and .cannot sustain any enquiry or punishment based

thereon. The charge reads as follows:-

!

" That Shri K.Kunhiraman while functioning in various
‘capacities in  Southern Railway during the period
between 1.7.1978 and 30.12.84 was found on 30.12.1984,

to possess assets disproportionate to his known source
of income to the extent of about Rs.80,544/- suggesting
that the aforesaid Shri K.Kunhiraman acquirecl. the

said disproportionate assets by questionable means
and/or from dubious sources and that thereby he failed

to maintain absolute integrity. ‘

By his above acts, Shri K.Kunhiraman violated Rule
3(1)0(i) of the Railway Servants (Conduct) Rules, 1966".
{emphasis added)
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The disproportionate excess assets of Rs.80,544/- mentioned in
the charge-sheet has been derived by' the details of - "income

during the period between 1.7.78 and 31.12.84", "the expenditure

during the above period and "assets as on 31.12.84" as given with .

_ the charge-m‘emo(Annexure—II) as follows:-

' /]néome between 1.7.78 to 31.12.84 ~ Rs.2,03,926.00
Savings till 1.7.78 as per the : ()
bank balance on 1.7.78 . Rs. 4,286.00 =«
Totai of income and savings betweeﬁ |
1.7,78 and 31.12.84 , ' Rs.2,08,212.00

L Exbendvitulie dur'ir'lg the above period " h Rs. 95,487;15
Net available income till 31.12.84 Rs.1,12,724.80
""Assets as on 31.12,84" | o Rs.l,;33,269.00

\ Excess of assets over available
‘\income and saving o Rs, 80,544.15

" The ‘gross unpardonable fallacy in the aforesaid mode of computing
excess of assets over income and ‘savings is that while the income
and other liquid resources reduced by the expenditure relate to the
check period of six and a half years between 1.7.78 and 31.12.84, the
. . N ) m .
assets on which excess has-been calculated relate not only/those acquired
: ’ R
} during thét_: period but to the total accumulated assets over 26 years
ias on 31.12.84. Logically,A .against the - income and savings reduced
by the expenditure relatable to the check period , only those assets
which are' acquired during the check period and nothing more should
have been taken into consideration because the assets inherited or
acquired before the check period stand accountéd for and covered o

-

- by ‘th’e-A " overall income and savings :till: -cvl.7.78. Thus

g\/ B c\/
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by considering the total assets of 26 years as on 31.12.84 and comparing
- : -only :

the same with resources available ;during the check period of 6 1/2

Ly - .

years, the applicant has been subjected to an'outrageous inquisition -

from which not even the ‘most honest can escape an unmerited indict-

ment. This will be evident _from an illustration as given below.

3. Suppose an absolutely and impeccably HONEST officer started

his official career in 1958 without any assets whatsoever. During twenty

years between 1958 and 1977 he earned an income of Rs.10,000/- of

which he spent.Rs.6,000/- to live. Suppose that from his net income

of Rs.4,000/- he acquired assets of Rs.3,000/- during these twenty years

in the form of landed estate, furniture, ornaments, utensils etc. Then

still : - :
he would /have a cash saving of Rs.1,000/- at the end of 1977. During

K

the check period from 1.1,1978 ‘to 31.12.84 supposing he had earned

an income of Rs.7,000/- and incurred a. living expenditure of Rs.3,000/-

a further : o .
he would have saved /Rs.4,()00/- from his income which with the cash

&
savingg of Rs.l,OOO/—'_as on 31.12.77 would enab'le him to acquire addi-
tional assets of Rs.5,000/- during’1978-84. At the. end of 1984, i.e.
as on 31.12,84 he— WOuldv thus ,havé total -assets worth Rs.8,000/- But
no savings. Suppose a vigilance enquiry is mounted against him for
the check pério_d 1978-1984 the position as would emerge would be

-

as fol_lows.

" Income Expenditure Assets acquired Savings in cash

- during the period at the end of the
o period
(Pre-chéck period ) 1958-77. Rs.10,000 Rs.6,000 Rs.3,000 Rs. 1,000
(Check period) 1978-84: Rs.7,000 Rs. 3,000 Rs.5,000 Nil

(Rs.4000 net income during
check period plus Rs.1000
i:ﬁ,» ‘ - savings from pre-check period)
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If we follow the same method as has been followed in the case before

us then even in case of this absolutely honest officer, the vigilance

authorities will still find him possessing disproportionate assets as follows

Assets on 31.12.84

Income during the check period

Savings from 1958-77

Expenditure during check period

Net income .during the check period

Disproportion of assets over income

4,

s Total available income

| Assets as on 31.12.84

R$.8,000.00
Rs. 7,000.00

Rs.1,000.00

Rs.8,000.00

Rs.3,000.00 .

Rs.5,000.00

Rs.8,000.00

Rs.3,000.00

!

The above will make it clear that even though every paisa

of the aforesaid honest officer's income has been fully accounted for,

as a reéult of wrongly ‘taking the total assets as ‘on 31.12.84(instead

N—

of "increase in assets during check period) into account the absolutely

~assets of the applicant as on '31.12.84 witho

honest officer in our example will still be found to be in possession

of aisproportionate assets .. This fallacy :can ‘be cleared only if the

. : “worth
assets acquired during the check period I Rs.5,000/-only is taken

%

into ,account. This will tally with the net available income of Rs:5,000/-

during the check period including the savings at the end of the pre-

check period. 'The charge in. the case before us is therefore thoroughly

invalid in so far as it has taken into account the total accumulated

>
identifyi ng and
ut/ excluding the assets

S~

which he had ‘acquired before the (;heck period i.e. before 1,7.78.

thus

_'I‘he4charge memo /should have included the computation of assets as

\

on 1,7.78

(+9%

in addition to the valuation of assets as on 31.12.84 and

¥
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the available income/savings during the check period compared with

the increase in assets between 1.7.78 and 31.12.84 and not compared:

\with the assets as on 31.12.84 only. There is nothing on record to show
for example whether the’ gold ornameqts wqrth Rs.4,200/-, the various
iterﬁs .of steel and other fﬁrniture and other movable assets, share
in ’.Railwéy Employees Co-operative Society etc. were all acquired

~in one stroke and
after 1.7.78, By presuming Jextraneous to the charge memo that all

, G
the movable énd immovabie assets as qn 31.12.84 were acquired by
him‘ on.ly during the check period from 1.7.78 to 31.12,84, the fesppnd-
ents would mak.e us Presume_that o‘n 1.7.78 the applicant was a paupeg,;’i’f‘at
with 20years of .ser\‘;i'ce behind him and cqmirig of a middle' class family

with agricultural and other income and being member of a joint family

with the father being a money;lender and sons undergoing expensive

.at. its worst - at léast
education!. In any case /the charge memo should have/indicated that

' his assets as on 1.7.78 were valued at zerel. This cannot be rationally
accepted and- we have to come to the irrefragable conclusion that by

ta\kinrg into account the total accumulated assets instead of _increase

caleulating the o

in assets during the check period, the assets for the purpose of  dispro-
- : ﬁ/.
portion have been overblown. Can anyone be punished for not being
’ .
able to prove that two and two make five? Can anyone be punished
for ‘not being able to prove that total assets at the end of twenty

years must not exceed income during the check period of six and a

half years? And this is exactly what has happened in this case. Where



%

\

.40.

the‘_ very foundation of the charge suffers from égrégious error in compu-
fation and accounting, any conclusion of guilt‘ drawn therefrom wquld
be fundament.ally erroneous. In this respect I respectfully disagree with
my learned Brother in para 8 of his judginent in which it f}as been
stated Fhat'since .the applicant's prior earnings before the check period.
were also taken into account the enquiry is not vitiate‘d. .The fact,

however, is that since the savings prior to the check period accrued

.to the 'appliCant only after acquiring some movable and immovable

assets pri'oi' to the check period, those assets should have been excluded

from the total assets as on 31.12.84 to compare the same with the

' ‘ n para 3 abowe
net .income during the check . period. Thls has been made clear by me' /

in the illustrative calculation of an honest officer's income and assets
pridr to and during the check period. The applicant had clearly stated

in the written brief that” he had considerable assets before 1978 and

, the assets belonged to four members of the joint famil);'ibuti in spite

of this no effort has been made to sift the total assets as on 31.12.84
and to identify and exclude the assets e‘\cquired before 1978. ';I‘he follow-
ing-defence giv_ep in-' the reply to the,charge' memo by the applicant
will be vgry relevant:-

" 7. It is : imcorrect to say that I have no assets till 1978.
I was the owner of 30 3/4 cents of land at Iringal and
10 cents of land consisting a house at Meladi prior to
1978. An extent of 30 3/4 cents of land was acquired
by me in the year of 1956 prior to my appointment in
the regular service. The other land was gifted to us and

S
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a house was constructed by us in the year 1972. This
has been shown in ‘the property statement furnished by
me. I was getting considerable amount as agricultural income
from my Iringal property until it was disposed of in 1973.
Further 10 cents of land at Melady which consisted yielding
coconut trees and we were getting agricultural income.
The house of Melady was let out for monthly rent till its
disposal, in 1979. We were also having two cows, the same .
being given to my wife by her mother. We are getting
considerable income from that source. The alleged assets
shown in your charge memo was earned due to the income
erived out of the above assets earned prior to 1978.
he allegation that I could not have saved more than
4286/- prior to 1978 .is incorrect and hereby denied. 1 deny
the charge that I had acquired properties worth more than
my known income during the period from 1.7.78 to 31.12.1984
as alleged by the CBI based on some wrong calculations
made in respect of my income .and expenses during the
said period. It is merely owing to this wrong calculations
they had made they could not tally both sides leading
to a difference of Rs.80544.00. In this connection [ have
to draw your kind attention to the following .... ...." '

"The cost of -furniture and other movable itéms found in
my house was estimated to. be Rs.9430/- and the CBI
appears to be thinking that all the above items were pur-
chased by me only during the review period and prior
to 1.7.1978. I had no furniture or movable assets. A careful
‘study of the list of items given will convince anybody
that most of the items could have been there in any house,
and I could not have lived from 1955 to 1978 without
any of the said assets in my possession, To include the
cost of all such items in the column for the review period
I can only state that it was unwarranted and inappropriate."

I can perhaps do no better to bring home the illogicality

of the mode of computation in the charge memo , than cite from

the Er-lquiryv Officer's report as quoted in para 34 of the counter affida-

vit of the respondents dated Ist August 1990(page 240 of the paper

book).

"Misconduct relating to disproportionate assets is said
to be proved during the check period,surplus of income
over expenditure is substantially less than the cost value
of the increase in the assets during the check period”
(emphasis added)

Having accepted the position that surplus of income over expenditure

during the check peribd has to be compared with the cost value Of.

the "increase" in the assets during the check period, the Enquiry
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Officer and all the respondents thereafter without a thought procéeded

-to consider the total assets as on 31.12.84 and not the increase in

+ the asset during the check period!

6. -Having enunciated the principle of computation correctly(as
qquted above) the Enquiry Officer went about computing the excess
of assets by takihg into account the total assets and not increase in
the assets during the check period. By taking into account certain items
of check period income which had been excluded in the charge memo,
the Enquiry Officer = in his report - reduced the quantum 'of excess
disproportionate assets from Rs.80,544/- to Rs.63,735/-(page 115 of
the,'paper book), but again he forgot to take into account the saving
of Rs.4286/- as on 1.7.78 and the respondents in para 37 of the aforesaid
counter affidavit corrected and réduced\the quantum of disproportionate
,sthl further
assets / from Rs.63,735/- to Rs.59,449.65 !. The disciplinary authority
_R/' - IR — - - B
in the -penalty order dated 17.1.89 at Annexure-22 quoted the charge

of the disproportionate assets of Rs.80,544/- and indicated agreei'ng '

with the Enquiry Officer that the charge is established, failing to notice

- that the Enquiry Officer had\reduced the quantum of disproportionate

assets from Rs.80554/- to Rs.63735/- which was still ﬁirther reduced

and corrected by the respondents to Rs.59449.65. The whole scenario
‘vsmacks of not Oﬁly an absurd basis of computation but al;o non-appli-
-cation of care and mind even in computing the quant'um of disproport-
" ionate assets on that illogical basis.

7. What should have been done correctly in ‘this case was

Y

- to compare the surplus of income over expenditure during the check
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p".eriod('1978-84) with .the "increase in assets" during the same period.
fhis would have been possible if the respondents had in the charge
rﬁemo annexures esti_mated the aséets as on 1,7.78 and the assets as
on 31.12,84 and cofnputed the increase in assets during the check perio_d
by reducing the va’luation of assets of 1984 by the valuation of assets‘
of 1.7.78. As ,agéinst this there is nb mention whatsoever iﬁ the charge
memo of the \}éluati(_m of vassevts 'aS‘von 1.7.78 i.e. the beginning of

the 'check period, The other gross flaw in the charge memo was that

the statment of witnesses taken behind the back of the applicant and

relied upon by the Enquiry Officer was not listed in the list of docu-

ments at Annexure-Ill to the charge memo though the list of witnesses
was appended as 'Annexure—IV.' Could it be justifiably presumed by

the respondents that the applicant would accept that all assets as on

31,12.84 indicated in the charge memo were acquired by him during

six yéars ‘of “the check periéd ?. Can. it be presumed that the applicant
wpuld imaginé on his own that the Witnesses listed in Annexure-IV
had been examined by' thg CBI and their statements would be relied.
upon by tﬁe Enquiry Officer without those statements being listed in
the list of ‘doc‘uments' at Annéxute-ll’l to the charge memo wherein
ail the documents‘ on ‘which' the_: charge ‘is 'based are supposed to have

beéen listed ? The answer to both these questions must be in the negat-

“ive. In Surath Chandra Chakravorty vs. State of West Bengal, AIR 1971

SC 752 the Supreme Court held that the charges must be definite
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- and contain full particularity in regard to the date, time, place and

person. 'It also held thgt the various essential details relating to a charge
cannot be left to be gpessed by . the chargeq employee. It observed
ihat-"if a person is not told clea.rly and definitely what- the allegations
are on \lwvhich- the charges preferred against him are founded, he cannot
possibly by projecting-"his own i'magination, discover all the facts
and circumsfanceé that .may be in the contemplation of the charges
to be established :agaiﬁst .him". it further held that the full pafticulars
gnd details without which the ch.arg.ed employee- cannot defend himself
must be supplied. to him. It cannot be treated as a matter of evidence.
Accordingly th‘.ve respondents cannot introduce the statements recorded
by the CBI without mentioning their particulars in the lisF of documer;ts
at Annexure-lll to tﬁe charge ‘memo. Likewise without mentioning
in the charge memo thaf the quantum of assets possessed by the appli-
cant in t“he beginning of the check period i.e. on l.;7.78, the Enquiry
Officer‘:cannot unilaterally proéeed Fo ‘surmise and record in his repo‘rt
that th'e~appﬂicant's assets in thé beginning ofr the check period was
zero. ip A.R.Mukerjee vs. Deputy Chief Mechanical Engir{eer, AIR 1961
Caléutta 40, the 'Calcutta High Court held that the charges must be
specific with full barticularify. It cannot.be presumed that the accused

employee knows all the ramificationg of the charge. |
[ .

8 - -, This brings us to the second fatal flaw in the disciplinary.

proceedings, of the gross violation of the rules of natural justice.
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The Enquiry O'_fficer 9/ '+ in his report on the basis of his ex parte
informatioﬁ, estimated the épplicant'é earnings from 1958 to 1978
and excluded all other income by writing off the applicant as one
coming from.'a. lower middle class family and presumed thaf he was
a outrightb, pauper as on 1.7.78 with no movable or immovable assets
. except a sévmg of | Rs.4386/- . Sych, ah ex pgf;e conclusion * based
on reasonings anvd_ informatioﬁ introduced in the Report but 'extraneous‘
to.' thécharge memo and enquiry . proceedi;igé is against the principle
of natural "justice. The applicant had 'vno 'oppo:rtunity or was not calléd
upon to rebut thg' aforesaid finding of the Enquiry ‘(_)fficer before the
disciplinary authority' accepted the enquiry report and passed the order
of penalty. It .was held by 'tjhe Supx;eme Co@rt in its recent celebrated.'
judgmen‘t'in Union of India and others vs. Mohd. Rar_nzaﬁ Khan, (1991)1
SCC '588 tl;at non;supply of copy of th-e.er:nquiry report"beforé the
disciplinary authority makes up its .mind orwx. the guilt or -the innocence
of the charged officer is violative Of thé ‘fules of ‘na;ural -justice.’
In the present. case it was all the“ more necessary tha£ the disciplinary
authority should have made the copy- of the enquiry 'rep‘ort available
‘to the appliéant noﬁ'.onély because qf the intrjcéte \nagure of the case
and thé plethvora of data of income and ekpenditure ‘ar.xd‘ valdation
of assets which were accepted or rejected by the thuiry Officer

 but also because the disciplinary authority found that the charge of
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disproportionate assets to the -tune of Rs.80,544/- 'was established Iwhile
the'Enquiry AOfficer had found that the charge' of disproportionate ‘assets
was established”to the tune of Rs.63,735/-.Since the disciplinary authority.
took a more adverse. decision against the applicant than the'Enquiry Officer
. in his report, the rulee of natural justice demanded even otherwise that
a copy of tlie ehquiry .report should have been given to the .applicant and
his ‘e)-(planation'obtained before the disciplinary authority tooi( a .more
' aidverse decision against the applicant on the“ enquiry ‘report. We'. have been
takiné such a yie\y :in a number of eaises relying upon the Suprerne Court's
runng_ in i\larein Misra vs State of Orissa,(1969)3 SLR 657, I‘respectfu.lly
- disagree .with rriy learned Brother \'yheh he says that since this ’poiht is
not raised by the applieant, it cannot be considered i)y us, It 'is" established
law that ia 'point of law can be taken up- at any stege and Courts ean tai<e
‘it up even thov.igh not:raised earllier' by the applicant (AIR 1925 Lucknow
‘97;, AIR 1965‘ SC. 11325; AIR ‘1967 SC 465, et a_l.)Thie is ‘mo're so in case
'.of the Tribunal where substantial justice has to be given irrespective of
the finanei'al cepacity of the appliCant to engage a lawyer and irrespective
{ \ ‘ ‘ : .

of the professional capacity 'of the la.wyers to raise é vital poirlt of law.In
one of the earliest judgments of 7" the -Tribunal when it was charting. out
" its own approach and formulating c'ase law,.a. very pertinent ruling was
‘given in -P.B.ane"rjee vs.Union of India an’d- others (ATR 19§6(1)CAT PB 16.
AThat judg‘ment,.‘ to which I was also e party, was rendered -by Mr.Justice
K.Madiiéya Redtly, the Hon'ble Chairman of the Tribunal as he then was.

That was a case of supersession of the applicant therein for the post of
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Director,Arche‘ological Survey of India. While going thfougfl the papers
rela}'ting io the Départmental Promotion Committee called \by the Tribunal
it came to light that as égainst four members of the DPC, the selection
papers were circulated only to three members le.aVin'g out the 4th mémber,
i.e., the Additional Director General, Archeological Survey of Ir}dia. The
Hoﬁ'ble Chairman,Mr. Justice K.Madhava Reddy on behalf of the Division

Bench observed as follows:-

"The point on which we are allowing this Petition, no doubt,
- was not taken- in the Writ Petition but we permitted it to
be raised for it arises from the record placed before us by
the respondent during the course of the hearing. The petitioner
‘had no opportunity to know the contents of that record earlier.
In fact it is a record in respect of which privilege is claimed
by the respondent. When a point arising from the record goes
to the root of the matter, for doing substantial justice between
the parties, the Tribunal, instead of standing on technicalities,
~should allow it to bg raised‘"fémpha‘sis added)

Dwelling on the procedure to be followed by the Tribunal the Division

Bench gave the following landmark ruling:-

"The procedure to be followed by the Tribunal need not be
exclusively adverserial. The Tribunal itself could investigate
how far the appointment made was. in accordance with the
Rules. The Tribunal could adopt inquisitorial procedure also
to meet the ends of justice so however that it does not offend
the principles of natural justice.”

From the above it is clear that in the interest of justice the Tribunal

is at liberty to take suo motu cognizance of an irregularity and in the‘
inﬁerest of justice but without violating. the principle of n‘atural‘ justice decide .
the cases aécérdingly. ‘The technicality of an applicant not raisin.g a vital
point of law should not therefore deter us from taking cognizance of the
same even on our own anc_l do justicé to .the parties. In the peculiar circumsta nce.

and character of this case I am fully convinced that non-supply of the enquiry

report in which a number of ex parte incriminating presumptions and deductions:
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; by the Enquiry Officer , _
were made sabout the private affairs and income/expenditure of the
o ,

. applicant, the latter has been denied the benefit of the principle

of natural justice.

9 . There are a number of other controversial and cryptic
findings in ’t_he enquiry renott which in the interest of- nat‘uralv justice
should have been brqugnt to the notice of the applicant before the
findings coul:i, bg’- accei)téd by the disciplinary authority. Some of the
findings yof this na;ure are give‘n below:-

(a) . The’ gredit of Rs.24,500/-  in “the bank accountl of the
applicant .madé on 10.10.84 as contribution by the second son of
the applicant was rejected by the Enquiry Officer 6n the ground
that the son who ‘was vonly 20 years old in 1984 could not have éarned
such a huge amount in a partnership firm of building contractors
through commission for constructivng’ houses and the terminal benefits
due to- winding ‘up of that firm. .He has also rejected the partnership

document by coming to his own non-professional (he is not a handwrit-

ing expert)conclusion that the signatures of - the second son affixed

in; 1982 diffen from his signaturés o_f. 1988..,He also refused to bring
on record t.he defe.nce‘ document of deed of pa'rtnership. énd- also
a letter »from‘_ the Income Tax Officer, without any valid reason.
If ‘the amount of Rs.24,500/- duly credited in the ‘bank account
of ;the applicant were taken into account the excess of assets to

the tune of Rs.59,000/— would have come down to Rs.34,500/-. The
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applicant would have had lot to say on this matter only if he had

been given an opportunity to do so by the disciplinary authority.

(b) . In the kitchen expenses while expenses on other items
have been based on actual purchases from the Fair Price Shops

and Co-operative Store, the Enquiry Officer has estimated the expendi-

ture on purchése of milk, fruit, vegetables, meat, egg etc. during

the check period of 78 months as Rs.10,460/- at the rate of Rs.135/-

per month. No reason has been given as tq how the amoun‘t of Rs.135/
per mbnth was fixed and accepted by the Enquiry Officer.

(c) - The applicant has estimated the cost of 'constructiop

of the ground vfloo.r’ of the Shivpuri house at F.{s.30163/-, , the bEnquiry

Officer accepted its valuation as Rs.69033/-. My l_eamed B‘rother

has stated in para 16 of k;is= judgment that the Executive Engineer

had stated at ‘one stage that the cost of construction was mrade

on the Vbavsis of vaiu_ation prevailing at the time of inspection i.e.,in

1985 while in the course of his examination he (Exe.Engineer) stated

that the valuation was made on the basis of the market rate prevailing

at the time of construction i.e, 1979-81. Nothing has been indicated
‘by the” Enquiry Offiéer to show why he éccepted the second version

.of the Executive Engineer and not his first. The various arguments
given by the applicant }in his defence on this (‘point have not been
properly dealt with.v

10. . Apart from the aforesaid major items there are a number

of minor items of income and expenditure on which the applicant would
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have had much to say as indicated in his original application before us.

‘Had’ the enquiry report been supplied to him, the disciplinary authority

and» ;he appellate authority would have been -in a better position to do
justice_tp the aﬁplicénf. The pon--supply of the enqui.r;' report by t.he
j disciplinary authorif:y ,before passian ‘the pqnisﬁment_ order has therefofe
deprived the appli;:ant of the reéso}xable Qpportunity to defeﬁd himself
effectivély before _tile 'disciélinary agthority.

i 11._ ) In Krishnand Agnihotri vs. State of Madhya Pradesh, AIR
1977 SC' 796 the Hon'ble Supreme Court held that since tile excgss\' of

agets over the surplus income was less than. 10 per cent of the total

gross income during the cheg:k. period, it would not be prbper to hold

that the assets found in the possession of the accused were disproport- .

ionate fo the known sources of income. It is possible that if the enquiry

report had been . made available to the applicant he would have been

able to reduce the items of expenditure like kitchen expenses and likewise

added to his income\and -got the assets revalued at a lesser amount. This
v g

®uld have brought down the excess assets now valued by the respondents

as Rs.59,000/- to lesé than 10% of the income of Rs.2,23,969.50 assessed

by the Enquiry Officer. That is, to less than Rs.22,400/-. In that case-

the applicant could have been éxonerated of the charge. It cannot there-
fore be said that ,nbh-_supply of encjuiry fe,port before the disciplinary

authority gave his finding is a technical infirmity and can be ignored.

It is violation of the pri'ncipie of natural justice regarding the total
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conspectus of the singular charge of disproportionate assets and cannot
be overlooked ét the risk of .miscarriage of 'justice.
12, | The thijd fatal flaw in'the enquiry and disciplinary proceedings

repeatedly brought‘ out by the applicant is that the statement of witnesses

examined during preliminary investigation by the CBI behind the back

of the applicant and libevrally relied upon by the Enquiry Officer had

not been made available to the applicant before those witnesses were

examined before the Enquiry Officer. This deprived the applicant to Cross-

examine the witnesses effectively.

13 We may at once note the fact that with the charge memo
the respondents étt;ached Annexure-lll(Ext.R.l-page—308 of th.e’ papér book)
which listed out 63 documents and 5 additional .documents. The heading
of Anhexurg-lll reads 'as‘ fdllows:--

\

"List of documents. by which the articles of charge framed
. against Shri K.Kunhiraman,IéW/Gr.III/CAN are proposed to

be sustained.”

. There was another Anmnexure-IV attached with the charge memo(Ext.R.2

page 313 of the paper book) the title of which reads as follows:-

"List of witnesses by whom the articles of charge framed
. ‘against Shri K.Kunhiraman,IOW/Gr.llI/CAN are proposed .to
be sustained". :

In the list of documents at Annexure-III there is no reference whatsoever

to be statement of witnesses examined during the preliminary investigation.

Annexure-IV is not a list of documents but only a list of witnesses and

there is nothing. to indicate in the heading of  Annexure-IV that these

witnesses had been examined by the CBI and that their statements are
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going to be relied upon in support of the charge. Thus the applicant

had no reaso.n to call for the statement of witnesses as the same was
neither included in the list of documents nor was there any indication
that the witneSges liéted in Annexure-IV had béen examined by the CBI,
_It however transpires that these witnes’ses had actually been examined
by the CBI and th‘eir'.statements had been recorded behind the back
of the applicant and many of them had been called by the Enquiry Officer
The applicant was virtually taken by surprise when these \yithesses were

shown the unsigned record of their earlier statements made before the

\

CBIL. These statements were not even read out in_presence of the applicant

before th‘e>Enq'uiry Officer but simply admitted by the witnesses by

reference and brought on record. The applicant had no occasion to go

through these statements elaborately and prepare himself for cross-examin-

’

ing these witnesses, The respondents have in their . counter affidavit
dated 22nd January 1991 indiééted that the‘applicant had beeﬁ ipformed
that "he can inspect ‘and- take extracts from the documents mentionedﬁ
in the enclosed list of documents(Annexure-Ill) at any time dﬁr'ing pffice
hours-l....". They have further stated ‘tﬁat "the abplicant fequested to
inspecf‘ the. documenfs mentioned in the charge memo and he was
permitted to peruse the documents". The respondents would have us
‘tq believe that since ,the' applicant asked for inspection of the documents

mentioned in the charge memo and he was permitted to peruse the docu-

ments and took extracts 'thereof, it can be presumed that he had perused
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and taken extracts of the statement of witnesses recorded by the CBI.
This is absolutely wrong because the respondents have averred that they

showed the applicant only the documents mentioned in the charge memo

i.e., .Annexure-l_II ‘which did not ‘include the statement of witnesses.
The respondents have also referred to Question N9.303 in which the
charged employee had said that " have the evidence of the witnesses
examined in the enquiry so far .". This statement would simply mean
that the applicant had the evidence of the witnesses Who- wer.‘e examined

before the Enquiry .Officer and not their earlier statements recorded

,by the CBLThis is evident from the question put by the enquiry authority

after the prosecution had closed the case on 28.7.88. The question reads

as follows:-

"You have the evidence of the witnesses examined in the
enquiry so far. What have you got to say by way of defence?
Do you offer yourself for my examination? Have you got
any documents to be produced or witnesses to be examined
in the enquiry on your behalf?"

By no stretch of irriagination can the question asked by the Enquiry

.Officer or the reply given by the applicant be construed to refer to

the evidence of the witnesses recorded by the CBI behind the back of

‘the applicant. Reference has been made to the confidential letter dated

1 4,9.87 written by the Chief Vigilance Officer to the D.R.M in which

it was stated that the applicant had "perused the remaining documents
and also statement of witnesses and taken extracts of the documents".

Since a copy of this letter had not been sent to the applicant, the appli-

cant cannot be bound by the ex parte statement made in the confidential
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letter. On the other 'hand in the letter which the Divisional Engineer

sent to the épplicant on 2.11,87 based on the afdresaid letter of the

Chief Vigilancé Officer,the following was mentioned:-

"It is learnt from the Chief Vigilance Officer, Madras that
you have perused all the relevant records relating to the
charges framed against you vide charge memorandum of even
number dated 28.11.86".(emphasis added)

It may be noted that it was not mentioned in this letter that according
to the Chief Vigilance Officer the applicant had perused the documents

and also statement of witnesses. It was only mentioned that the applicant -

had perused all relevant records relating to the charges which the appli- |

cant justifiably interpreted as the documents mentioned in Annexure-II

attached to the chargé memo. Since Annexure-III did not include vthe
‘st'atement of witneéses’ recorded by the CBI at Annexure-iV as ﬁentioqed
above did not mention that the statement of the witnesseé -listed.inv that
annexure had been recorded by the CBI, thé applicant ‘had no reasop

to protest against the aforesaid statement of the Divisional Engineer

nor to démand statement of witnesses recorded by the 'CBL Again, in
_ his letter dated 22.9.87( page 126 of the enquiry file) the Divisional Rail-

‘'way Manager “asked the Chief Vigilance Officer to confirm "that the

charged employee has perused and taken extracts of all the documents
listed in the charge-sheet issued to him" to which the CVO replied that
the "charged official had perused all the relevant documents(page 127

of the enquiry file)". He did not mention that the applicant had perused




the statement of witnesses. The. applicant was separately moving the
Railway authorities for the return of the documents which. the CBI had

seized from him during the raid. The question of these documents being

the statement of witnesses examined by the  CBI does not arise. In the .

above context the contentiqn of the respondents in the counter affidavit
that the épplicgﬁt had perused "the remaining documents and also siate-
ment of witnésses" cannot be accepted. The réspondents have however
conceded th'aAt "the ct‘l‘arg’e‘cvi» employee> subrr?itted that he had- pe‘rused all
the »documents mentioned in Anneuxre-lli to the charge %nemorandum".
Thisv' would show that the applicant had perused only the 'Ann'e;{l.lre—lill

documents which do not include the statement of witnesses. The respond-

ents have feebly tried to ward off the effect of non-supply of statement
of witnesses 'recorded by the CBI by stating that "the attack againg the
enqu'iry’ proceedings, and -in ground B that statements recorded under

Section 164 has been made use Qf and on the basis of the same cross-.

examination was conducted, is of no consequence".

14. In the above ‘background I am ‘fully convinced that the state-

ment of . witnesses recorded by the CBI had never been shown to the

‘applicant much less the copies thereof delivered to him, before the enquiry

started or witnesses examined. In this regard [ respectfully disagree

with the conclusion arrived at by my learned Brother in para 13 of his

judgment that all relevant documents for cross-examining the witnesses
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had been made 'av_ailable to the applicant. The statement of witnesses

examined by the CBI were neither listed in the list of “documents attached

to the charge memo nor were they made available to the applicant.
The portion of the enquiry report quoted by my learned Brother in para
14 of his judgment refers to the charged employee's submission that "he

had perused all the documents mentioned in /\.nneuxre;III of the charge

memorandum"which obviously does not include the statement of witnesses

recorded by the CBIL In Kashinath Dikshita v. Union of India and others,

(1986)3 SCC. 229 the Supreme Court held that no one facing a depart-.
mental enquiry can . effectively meet the charges unless the copies. of

the relevang statements and documents to be used against him_ are made

available to him. In thé absence of such copies the éqncemed employee
cannot prepare his defence, cross-examine the witneéses, and point out
the inconsistencies withv' a view to show that the allegaiions are incredible.‘
By the non-supply of copies  of 'statem_ents made by the Witnesses at a
pre-enquiry stage, the deljnquent officer was held 4to have been prejudiced
.in regard to his defence by his h'éndicap in cross—examihing the witnesses -
properly. In Union of India vs. T.R.Varma,(1958)S.C.R 499 a Constitution

. Bench of the Supreme .Cour't held as follows:-

"Stating it broadly and without intending it to be exhaustive,
it may be observed that rules of natural justice require that
a party should have the opportunity of adducing all relevant
evidence on which he relies, that the evidence of the opponent
should be taken in his presence, and that he should be given

-y
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the opportunity of cross-examining the witnesses examined by
that party, and that no materials should be relied on against
him without his being given an opportunity of explaining them.
If these rules are satisfied, the enquiry is not open to attack
on the ground that the procedure laid down in the Evidence
Act for taking evidence was not strictly followed."

In State of Mysore and others vs.Shivappa Makapur, AIR 1963 SC 375

'a Five Judge Bench of the Supreme Court categoi‘ically stated"'that before

any statement made behind the back of the delinquent officer is taken

s

into account, the delinquent officer must be given a full opportunity to
cross-examine the party which made that statement and observed as follows:

"The position is the same when a witness is called, the state-

ment .given previously by him behind the back of the party
. is put to him, and admitted in evidence, a copy thereof

is_ given to the party, and he is given an opportumty to cross-

examine hxm".

A Three Judge Bench of. the Supreme Court in Phulbari Tea Estate vs.

Workmen, AIR 1959 SC 1111 held that where cppies of statements made

by the witnesses were not supplied before the delinquent. officer wés asked

" to question them and the statements were not read over to the employee

at the enqui.ry‘ before he was asked to question the witnesses 'a.nd where
the earlier sta‘tvements‘ were produced-béfore the Tribunal, bui the witnesses‘
were nqt; Iproduced SO tﬁat they might - be cross—examinéjd'the .dismissal
of -the employee was 'n_o‘t justified on the grourid of proper ‘procedure pot
having been followed. .In State of Madhya Pradesh VS, Chitaman Sudashiva
Waishampayan, -AIR 1961 SC 1623' a -Constitution Bench o‘f ‘the Sup‘r‘eme

Court quoting from the judgment in T.R.Varma's case cited above observed

y
1

as follows: " ) g ' ' .

o/
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" ‘Stating it broadly and without intending it to be exhaustive
‘it may be observed that rules of natural justice require
that a party should have the opportunity of adducing all rele-
vant evidence on which he relies, that the evidence of the
opponent should be taken in his presence, and that he should
be given the opportunity of cross-examining the witnesses
examined by that party, and that no materials should be
relied on against him without his being given an opportunity
of explaining them.' The right to cross-examine the witnesses
who give evidence against him is a very valuable right, and
if it appears that effective exercise of this right has been
prevented by the enquiry officer by not giving to the officer
_relevant documents to which he is entitled, that inevitably
would mean that the enquiry had not been held in accordance
with rules of natural justice," : :

In Central Bank of [India vs, P.C.Jain, AIR 1969 SC 983 the Supreme
Court held that "statements made behind the back of the person charged
are not to be treated as substantive evidence, is on.e of the basic princi-
ples which cannot be ignored on tho mere ground that dom_est&c tribunals
are not bound by the techoical rules of procedure contained in the Evid-
‘ence _Act. Io State of Punjab vs. Bhagat Ram, AIR 1974 SC 2335 toe
Supreme Court held thot for an effectivt_e and oseful crosé-examination

it is necessary that copies of previous statements of witnesses are supplied

to the charged officer. -Eve_n supplying the synopsis of the statement

will not satisfy the requirements of reasonable opportunity for defence.
In Kesoram Cotton Mills Ltd. v.Gangadhar, AIR 1964. SC 708 the Supreme
.Court held that the minimum ‘that can be expected where witnesses

are not examined in the presence of the charged worker is that the

person charged should be given a copy of the statement made by the

witnesses well in advance at least two days before the date of enquiry.

15 The treno of the aforesaid ruiings gives the inevitable impress-

ion that it is obligatory duty of the Enquiry Officer to let ;he_charged

officet: have copies of the full text of the previous statements made
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by the witnesses during investigation at least two days in advance before

the witnesses are examined and cross-examined before the Enquiry Officer

and this obligation of the Enquiry -Officer cannot be evaded 'oh the plea

that the charged officer did not ask for the previous statements or was

merely allowed to have a look at them and take extracts. This is more

so in the case before us where the list of 'vdo'cvuments attached wi;h the
chargeﬁ, mem‘o did.not mention the fecord of the statements of witnesses
'be%org the CBL. The fact; that the applicant djd not complain that he
was not given the copies of the statement of witnesses ’recorded by the
CBI ghould ,no_t to my mind., be he!d out against him because unt‘il the
last moment before th'ose‘witnesses were produced .by the Enquiry. Officer

" for examination and cross-examination'the applicant had never been told

that such witnesses had been examined by the CBI and their statements

would be made use of. Had the list' of documents at Annexure-III to
the charge memo included such statements of the witnesses, only then
perhaps could the applicant be faulted (bﬁt not seriously) for not raising

a complaint about non-supply of these statements.

lg - 1 havé some difficulty in agreeing with my learned Brother

i

that since the applicant did not mention before the Enquiry Officer that
rion-supply of the statement of witnesses or certain items will brejudice

his evidence he cannot find fault with the legality of the enquiry proceed-

ings. 1 feel that it is the obligation of the Enquiry Officer to conduct
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the enquiry in .accordance with law anq rules of natural justice and
silencg or ignorance on. the part of the charged officer about_ his rights
cannot per se give a ‘licence or libérty to thé Enquiry Officer or the
disciplinary authority or the appgllate auth'_ority‘ to transgress or breach
‘ thé recognised procedul;e of enquiry. as. laid down by law and 'by judicial
pronouncements. A point of law can be taken up atl any ;tage even
;hough‘ not xl‘éised; éarlier -a\nd even by a Court or this Tribunal suo motu
in the interes‘t of substantial justice. It has been held by the ﬁrivy Council
(AIR 1946-50 ‘P.rivy Counéil' i7l) th;\t the p~oint that the proceedings
before vtl}e lower court should be reg'arde-d as 'coram non judice' can
be taken“up as -a ground of appeal even though it was not taken up earlief
before any lower court. The High Court of Madras in V.B.Kalingarayar
vs.Rajam, AIR 1978 Mad.19‘2', held that an isspe which is one of law
and is self evident from 'records. c.a.n be taken up at the appellate stage
‘even though it did hot figu?'e in the original‘ claim, In a gatena of cases
the Courts heldﬂ that a new plea involving question of fact cannot be
taken up by a party or even by a Court suo-motu. Similarly a plea not
takenv up in the .plaint~ nor embodied in the issue cannot be taken up
in the vappellate stage. HOwever an objection regarding virregularity of
pi’ocedure ox" jurisdiction ‘of, the Court o.r objection of res judicata or
limitation or fundamental flaw in the cagé or any (_)ther question of law

may be raised in the appeal provided that the objection appears on the

record as it stands and no fresh evidence is necessary to substantiate
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it. I have dealt with this issue comprehensively in para 8 supra and
cited a ruling of this Tribunal (ATR 1986(1)CAT 16) to the effect in
the interest of substéntial justice, the Tribunal can adopt inquisitorial
procedure and " take cogniéance of an illegality eyident from the records
placed before 1t

lj’l | .E\;en otherwise if the burd‘en of ensuring legality of enquiry
proceedings is shifted from the .Enquiry Officer répresenting ihe monolith
_of the State,_y to 'the' charged officer by saying thatv if the chérged officer
did not obvject. to the procedufe, he’ cannot question its legalify later,
no enquiry proceedingsvhowsoever irregular it may be, can be sub‘je;:t

'Becéusé, if |

to challenge. / the charged officer raises an objection about the illegality,the

5/.

Enquiry Officer can cbrrect it and if Ithe | éharged officer does not raise
any' objection..thve' illegal - procedure by the aforesaid count. will be beyond
the pale of judicial scrutiny. Such a dispensation will be travesty of law.It
will also result in irreparable .damage and disadvantage to .such charged
official as i_s either illiterate or semi-literate or is not familiar with the
intricacies 'of law. The Court or Tribunal also cannof comve to their help
if the principle of estoppel or waiver even. on points‘ of law is applied
"to them .. if the Court or Tribunal cannot take cognizance qf the illega--
lity suo motu. I,therefore. feel that the sileﬁce on the part of the charged
officer about his legal rights of having natural justice in the procedure
followed duringl the enquiry, cannot be held out against him agsi?pﬁ)ea%'??g}e
fi-

to intervention by the Tribunal which if nothing else has to remain the

unrelenting custodian of the rule of natural justice for its own sake,
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irrespective of all other factors. In one of the latest judgments in Manage-
ment of M/s M.S Nally Bharat Engineering Co.Ltd vs. State of Bihar
and others,(1990)2 SCC 48, the Hon'ble Supreme Ceurt has endorsed
that _the principle of natural justice knows of no exclﬁsionary rule
dependent on whether it would have made eny difference if natural
justice had been observed, Non-observance of natura! justice ie it_self
prejudice 'to‘ any man and proof of prejudice independen_ﬂy of proof of
denial of natural justice is unnecessary.

18. The ,above discussion will show that the charge memo itself
had been wrongly and absurdly framed by referring to the total accumu-
lated assets at the end of the check period i.e. 31.12.84 instead of follow-
ing the concept of increase in assetfs euring the check period. Reasonable
opportunity to explain the surplue essets during the ‘check period has

not been afforded to -the applicant by not giving him a copy of the enquiry

R
verbally agreeing with E.O. but

report before the disciplinary authorlty gave his careless finding /dlffermg in the

extent of disproportion 'in assets
jmore adversely from the finding of the Enquiry Officer. The enquiry
6~

proceedings are further vitiated by the fact that the copies of the state-
ments of witnesses recorded by the CBI behind the back of the applicant
had not been mentiohed in the list of documents annexed with the charge
memo and were not given to the applicant before the witnesses were
examined by the Enquir'y Officer. This also deprived the applicant of

his rights of effective cross-examination of the witnesses before the

Enquiry Officer. 1 therefore feel that the entire disciplinary proceedings
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and their foundation in the charge memo suffers from grave perversity,
illegalities,illogicalities and denial of natural justice to thg applicént and
cannot be upheld even by the most relaxed standards of reasonableness
and fairness of: law and procedure. The diséiplinary proceedings desefve

to be struck dow_n at the most with liberty to hold fresh enquiry right

from the stage of framing of charge.

19‘. ~I. feel that in ‘a c‘ése like this where disproportionate assets
are taken to be an indirect evidence of the lack of integrity of the
official. one should be extremely circumspect in quant‘ié);igg the questionable
assets; -As I havé stated earlier by the .wrong method adopted in the charge
memo even the whitest “angel of the fairy tale with impeccable purity
of character and honesty would not be able to prove that the known sources
of 'inc_ome dur.ing 'the check 'pericl)d.of siJ{_ and a half years would be suffi-
cient to cover.the asset‘:ls accumulated over a period of twenty five years.
It is the "increase in the assets" during the chepk period and not the

"assets at the end of the check period" thatu was td be taken into account
in fhe charge memo. With this fundarﬁental absurdity in -the charge memo
and mode of computation of excess assets,v one has to be doubly care.ful

before coming to the conclusion of lack of integrity of the official. The

other | | ~aldo ' _ ‘
/circumstances of the casearé/ heavily in favour of the applicant. His
SV &~

dishonesty had never been in doubt during the last twenty five years. There

was no departmental proceedings. earlier. On the other hand the applicant

S
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was actually promoted as Inspector of Works Grade II as late as on 5.11.85
(Annexure-III page 337 of the paper book) while the charge memo was
served on 28.11.86. ‘The CBI opted out and refused to file criminal proceed-
ings under the Prevention of CorrupAtion Act for disproportionate assets.
Under these circumstances [ cannot reconcile myself to considering the

applicant guilty of corruption on the basis of the erroneous charge memo

and the manne}\in‘ which the enquiry proceedings were conducted. In the

’

peculiar circumstances of the case I feel that it will be abnegation of

- my judicial responsibility if I close my e'ffes to the gross failures and

peryersity in the disciplinary proceedings gnd overlook them on the ground
that a hierarchy of administrative authorities have(. ratified the same.
As has bgen shown by me in para 6 supra, while the charge mgmo estimated
the | excess assets to Rs.80,544/-, tl"ne ;Enquiry Officer found it to be
Rs.63,;73‘5/—; The vdisciplinary authority agreeing with the Enquiry Officer,
still indicated tﬁat the charge is established overlooking the fact. that
the Enquiry Officer had reduced the .excess assets indicated in the charge.
The appellate authority also did not notice this discrepancy in the order
of - the disciplinary authority.All the three authorities omitteq .to take the
savings of Rs.4286/- into account. The respondents in the counter affidavit
corrected thé omission and further réduced the excess to‘ Rs.59,449.65,
belying ‘the punishmen.t and appellate orders based on the disproportion

of Rs.80,544/-. This shows that the different layers of administrative autho-

rities did not properly exercise even their optical powers to read the
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documents much less their cerebral powers in careful consideration
of the evidence in discharging their quasi judicial functions. In such
a ‘situation ]egitimising void proceedir;gs.on the ground of rafification
by multiplici_ty of such 'jcabreless' authorities. wilj be travesty of justice,
In the same light legtimising‘ such voidbproceedings on the ground that
lot o‘fv money and time have been spentr by the résponden’ts on the enquiry
will be denying jugtiée 'i.n='.térror‘ém'. This will also create a dangerous
precedent barring judicial intervention at | the 'thréshold even in ~cases
of perverse apd grbss. miscarriage of justice by placing unmerited premium
on the numerical strength, status and spe_nding capacity of ‘the employers
who may };ave' ;hus the licence to get away b_y violating the mandatory

principles of natural justice and the established canons of fair procedure

s

~ which is obligated .'irr'espective of whether the employee is pr'ima facie

or ultimately found to be guilty. The demarcation of optimum number

of levels of administrative authorities and the  level of money and time

'spent on the disciplinary proceedings, beyond which the Tribunal should

desist from goihg into the legality thereof irrespective of the enormity
of illegél‘ity, will be outside the realm o_f judicial norms. It may élso
SOW the séed‘s of Qnaccpuni:ability and irresponsibi!ity amongst admini-
strative authorities discharging quasi-judicial functions. It may also

introduce undue uncertainty and subjectivism in judicial decisions and

review of administrative action,
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Accordingly with deep and profound respect 1 disagree with

my learned Brother on the following counts and find that the disciplinary

proceedings in this case are ab initio void and have to be struck down

and the application allowed:-

a)

b)

o

The charge memo which is the foundation of the disciplinary
proceedings, as. framed is' absurd, perverse and irrational

inasmuch as it calls upon the applicant to establish what

is impossible ,té be "established, that his total assets at

the end of more than twenty six years of earning is NOT

in - excess of his ‘known sources of income during the six
and a half );ear period between  1.7.78 and 31.12.84. The
char;ge fnémo does not identify .and‘ exclude the assets
accumulated between 1958 and 1.7.78 nor does it proclaim
that thg appiicant had zero assets on 1.7.78 and that he
had acquired all the assets as on 31.12.84 during the check

period of six and.a half years.(paras 2 to 7)

Annexure-III to the charge memo giving the list of documents

on which the charge s based significantly excludes the

statement of witnesses taken behind the back of the appli-

cant. Annexure-IV to the - charge memo while giving the

list of .names of witnesses in support of the charge fails
to indicate that the statement of these witnesses had been
taken by the CBI. By excluding the statement of witnesses
from Annexure-Ill and suppressing that the witnesses listed

at Annexure-IV had been examined, the applicant was defleétif

from demanding copies of statement of these witnesses for

W .
effectively cross-examining them. (paras 12,13)

~

There is nothing to show that copies of the statement of

witnesses recorded by the CBI had been made available

to the applicant before the witnesses were examined during

the enquiry proceedings. Reference to making all documents

w/
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listed in the charge memo available to the applicant cannot
cover this defect as the list of documents with the charge
memo does not include statement of witnesses. The refer-

ence to Question No.303 (vide, para 13 supra) and the answer

"of the applicant thereto are in regard to the "evidences

of the witnesses examined in the enquiry" and not to the
copies of their statements made before the CBI behind appli-
cant's back. Al this has led to denial 'of“ reasonable
opportunity of defence and of natural justice to the applicant.

(paras 12 to 15)

By not supplying the copy of the enquiry report to the

~ applicant before the disciplinary authority made up its ‘mind,

when in the report the Enquiry Officer had drawn a number

of unilateral conclusions and made unilateral presumptions

extraneous to the enquiry, the rules of natural justice have

been drastically violated not so much in form as in substance

leading to miscarriage of justice. (paras 8 to 12)

The Tribunal can suo motu téke cognizénce of the violation
of rules of natural justice ffom the records made available
to it in the matter of non-supply of the statement of wit-
nesses and copy of the enquiry report before the finding
of guilt, even though these points "may not have been raised
by the applicant before the Enquiry Officer or the discipli-
nary authority or in the pleadings. In the._ interest of
substantial justicé the Tribunal can adopt inquisitorial proce-
dure and need .not be shackled by an exclusivély adverserial

procedure or by technicalities. (paras 8,9,16, 17)

The charge was that disproportion of assets was to the extent
of Rs.80544/-. The Enquiry Officer found that the disproport-

ion is of the reduced amount of Rs.63735/-. The disciplinary



matter and shall leave the judicial fora in a state of unmitigated fix.

(para | 19)
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authority while agreeing with the finding of the Enquiry

Officer still 'insisted that the charge is established. The
appellate authority also found that the charge is established

overlooking the fact that the* charge "of disproportion of

.Rs.805;14/- hawd been Aestablished only to the extent of
) i .

.Rs.63735/-. All the three authorities, i.e,the Enquiry

Officer, the disciplinary authority and the appellaté authority
overlooked "to take into account the saving of Rs.4286/-
as on 1.7.78. It is in the counter affidavit before us that

this omission was corrected and the disproportion was reduced

”to RS.59449.65. Thus the Enquiry Officer, the disciplinary

authority and the appellate authority were factually incorrect

and self contradictory in their findings on degree of dispro-

portion in assets and cannot be said to have exercised

elementary care much less applying their ‘mind in passing

the punishment orders which are thus prima facie defective.

(paras 6 and 19)

In the face of gross irregulafity and perversity and lack
of care even to go through the records‘ by the three levels
of ‘the enquiry authority, disciplinary authority and appellate
authority, justice caﬁnot be denied to the applicant on the

ground that three levels of administrative authorities ‘have

~gone into the matter and the disciplinary proceedings were

conducted at heavy cost to the exchequer. This will be deny-
ing justice 'in terrorem' and will set up an embarrassing

precedent in all disciplinary matters where three levels

of authorities are’ in any case involved. At what level

of quantum of <cost incurred in disciplinary proceedings

should the Tribunal lay its hands off irrespective of th

quantum of injustice required to be repaired, is a subjectiy

<k

5. &S
(S.P.Mukeriji)
Vice Chairman




In view of the fact that differences of opinion have arisen
between us on the various points as, emerging in the preceding para-
graphs, we direct the Registry to refer this case to Hon'ble Chairman

under Secfion 26 of the Administrative Tribunals Act.

Ml"ﬁwﬁ”; ’ S{/g /s’ y

(N.Dharmadan). - (S.P.Mukerji)

Judicial Member . Vice Chairman
noj-j‘



IN THE CENTRAL ADMINISTRATIVE TRIBU%L
ERNAKULAM BENCH :

TORX OX o o
DATE OF DECISION_3=9-=1991 -
K Kunhiraman Applicant (s)
Q—Pplc‘_cam’r in persow: Advocate for the Applicant (s)
Versus .

Sr.Divisional Enginser, Respondent G)

‘Southern Railuway, Trivandrum & others

Mrs Sumathi Dandapani ____Advocate for the Respondent (s)

CORAM:

The Hon'ble Mr. Justice David Annousamy, Vics Chairman

TR MBXBHARL
1. Whether Reporters'of local papers may be allowed to see the Judgement? %
2. To be referred to the Reporter orjnot?
3. Whether their Lordships wish to see the fair copy of the Judgement? .—
4.

To be circulated to all Benches of the Tribunal? %
JUDGEMENT

This matter has been referred to me under Section 26
N Hon'ble .
of the Act by the/Chairman on account of difference of opinion
betuesn the Hon'ble Vice Chairman and Hon'ble Member Mr N
Dharmadan of this Tribunal. 3Since the facts on the points

are clearly narrated and elaborately dealt with in the two

discording judgements, I need not repsat the sams.
2. The Hon'bls U.C.-uhile disagreeing with ths conclusions
, | . .
arrived at by thes Hon'ble Member has listed 7 points of disagree-
ment. In respect of the first point, ths stand taken by the

Hon'ble V.C. is that the charge is not a valid one, uhereas

Hon'ble Member has found that the charge was preoper. The
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point made-by the Hon'ble V.C. is based on the statemént
appended to the charge memo which brings out the amount of
assets féuﬁd to be in excess of the knoun sources of income.
Thét account is as follows:

Income between 1.7.78 to 31.12.84  Rs.2,03,926.00

Savings till 1.7.78 as psr the
bank balance on 1.7.78 | Rs.4,286.00

Total of income and savings \ ,
betwsen 1.7.78 and 31.12.84 Rs.2,08,212.00

Expenditure during the above beriod fs.95,487.15
Net available income till 31.12.84 Rs.1,12,724.80
"Assets as on 31.12.84% ' Rs.1,93, 269.00

Excess of assets over available - '
income and saving _ , Rs.80,544.15

It has been specifically pointed out by the Hon'ble V.C. that
the amount of Rs.4,286.00 taken as assets posseséed by the
applicant on 1.7.78 has no acceptable basis and that on that

score the charge is vitiated.

3. When 6ne proceeds to calculate the excess of assats
over available income over a period, in this casey the period
from 1.7.78 to 31.12.84, 4 elements are to be taken into

LS

account:

i) the assets axisting at the beginning of the period,
ii) the income during the period,
iii) the expenditure during the period, and

iv) the assets at the end of the period.
The comparison betueen the expenditure and the income would
give the balance, if any. That balance should be added to

the assets at the beginning of the period and that total
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should ‘tally with the assets actually Pound at the end of the
period, If there is any %gégg, thé'same should be accounted
for. But, if there is any error in any one of the four elements,
one cannot reach any valid conclusion. As regards the first
eleqént, if it is not admitted by the o?fi¢er it should also be
proved by the Department.’ Now turning to the facts 6? the case,'l
regarding ths amount of assets existing at the beginning of the
period ihat is fo say on 17.78, thé way in which it was arfived
.atvis found in Statemant No.10 annexed to the reporﬁ of the
Suparintendént of Palicevdatad 3.7.86, Special Police Establish-
ment, Kerala Branch. That Annexurs-10 was not given to the
accused, howsver, it ié said that he hés perused it. In his
written explanation to the charge hemo, he has categorically
challeﬁgad thé figure of &:4,286.00 as being his assets on
1.7.78. He has stated that the allegation that he could not |
Bave saved more than %.3,286.00 prior to 1.7.78 is incorrsct
and is denied. Once the applicant has.givan such a reply, 2
courses erE'opgn to{the respondémts. Eithgr to direct the
applicant.to give his statement of assets as on 1..7.78 and if
found a¢ceptable énd if there is still an.excess of assets at
the end of the period, viz, 31.12.84 to proceed to frame the
charge. Or, if on the contrafy, the statemant given by the
applicant in respect of his asseté as on 1.7.78 is ngt acceétable
to the Department, the Annexure-10 to the police repoft dated
3.7.86 should have been given to the chargs shseted affigr,
and the Department should’have reasonably proved the same,
leaving the charge .sheeted amployeé to adduce evidence in
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respact of his stand.

4., At any rate, in order to frame a charge on the basis

of possession uf‘éssets in excess of the known source;of
income, in respect of a period, there should be agreement
betusen ths partiss in réspéct of the assats at the beginning
of the period. It appears that fhere was no statement of return
of properties obtained from the applicant at the end of thé
year 1978 ob which the respondents can fely. It is stated that
_‘the Annéxure—10 was arrived at on the bésis of a statement
obtained from the applicant, prior to framing of the charge.
But there is no reference in the body of the report of the
Polide to which statement No.10 is annexed as to how each of
the fPigures appearing in the statémant has besn arrivad,at.

So it hés‘not been shown that all the entries in Annexure-10
-are based on the statements unequivocally accepted by the .
applicant; Therefors the initiél amount of Rs.4,286.00 cannot
form the basis for the calculation of excess of assets at the
end of the check period., The charge proceedson the assumption
that the figure of Rs.4,286.00 as the original assets at the
baginning of the check period‘is‘unchallanged; Onee it is
challenged, it is not possible to proceed further ujthout first
determining the exact amount of assets at the beginning. The
charge as it stands based on the assumption .uhich is not

admitted by the other party is obviously invalid.

Se In conclusion, the charge as it was framed is based on
a balance sheet in uhich one of the disputed slement is taken

as granted. I therefore agrees uwith the Hon'ble V.C. that the

chargs is not a valid one. However, it will be open to the.
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respondents to frame a new charge, in accordance uwith lau,

if they are so advised.

6o I would like to add that while drawing this balance
sheet, two fPactors have to-be taken into consideratidn, the
inflatiun or the depreciation of the rupee in onevsida}and
the appreciation of certain things like gold or immovabla

prﬁperty and the depreciation of other things like furniture.

‘Therefore, care should be taken to value sverything at the

time of acquisition or sale and in the state it was at the

time of such an operation.

7. In view of my finding on this point, it is not nebessary'

to go on the other points of disagreement listed by the'Hon'ble

- V.C. 1In the result, the application is allowed and the penalty

is set aside. .
NNOUSSAMY, 3. )
3-3-1991
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