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CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKUL.AM BENCH

0.ﬁ~Nos~532?2000@561/2001, $46/2001,
656/2001 & 666/2001

Friday this 11lth day of January,2002.
CORAM: ' '

HON’BLE SHRI A.V. HARIDASAN, VICE CHAIRMAN
HON’BLE SHRI T.N.T. NAYAR, QDMINT%TRQTIVE MEMBER

Q.A.532/2000

1.

"

A

C.D.Joy,
Trained Graduato Teacher(for short as TOR),
Malavalam,

Jawahar Navodaya Vidyalava (INY)
Chennithala, Alleppey.

Ajavakumar.B.

TGT, JINV, Nerivamangalam,Ernakulam. °
Mercy Paul’,

TGT, JINV, Kottayvam.

lLizzamma Mathew, ,
TGT ., INV  Kottavam.

Sreelatha A.K
TGT, INV, Vechoochira, Pathanamthitta.

6. Anitha C.v. -
TGT, JNV, Malampuzha. Palakkad.
7. Kumari K.R. :
TGT. JINV, Calicut. ¢
8. Ajithakumari. K.
TGT, JINY, Vechoochira, Pathanamthitta.
Q. sreekumarna.;
TGT , >INV, Malappurdm.
10. Sudhakaran Nalr
CTET, JINV, Nﬁrlyamangalam Ernakulam.
11. Preethy, ®
TGT, JINY, ITC Campus ,
Kottarakkara, Kollam.
12. Subha. A . e T |
TGT, JINV, Calicut. Applicants
(By Advocate Sri V.R.Ramchandran Nair?
S
1. Union of India, represented by the
Secretary, Ministry of Human Resources &
.Oevelopment, Department of Education,
New DelHi. '
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2. The Director, -
Mavodaya Vidyalaya Samiti,
New Delhi.
3. Joint Director,

Administration,
Navodaya Vidyalaya Samiti,
New Delhi.

4. Abraham Plakeel,
Plakkeel House,
Piravom P.O..Ernakulam District.

5. Mrs.Usha K.S. )
- Thandaseery House, Panangad PO,
Kodungallur Via, .
Trichur District 680665.

6. Mrs. Mava Devi Pillai,
Kaduvanthuruthil House,
Konni, Mangaram P.0O.
Pathanamthitta.

7. P.vVasu, Parappurath House,
Kolakkattuchali P.O.
Chelembra, Malappuram.

8. Alex L ,Thadathil Puthenveedu.
Chempakkaramenal loor,
Anchal P.0O.,. Kollam. L
Q. Ramachandra Chakyar K.R.,

Chakyar Bhavan,

Yallachira, Thrissur. . -Respondents

(By Advocate Sri Mathews'J.Nedumpara)
Mr. VYadakara V.V.N.Menon . .Advocate (R4~9)

Q.A.561/2001

Rosamma Sebastian,

Trained Graduate Teacher(Malayalam),

Jawahar Navodaya Vidvalava,

Malampuzha 678 &51. .. Applicant

(By Advocate Shri K.P.Dandapani)

VS
A. Union of India,
represented by Secretary, L
Ministry of Human Resources % Development,
Department of Education,
New Delhi. '
2. The Director,

Jawahar Navodaya Vidyalavya Samiti,
New Delh§~110048- :
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3. The Principal.
Jawahar Navodaya Vidyalava,
Malampuzha 678 651
Palakkad District.

(By Advocate Mr. C.Rajendran, SCESC(R-1)
Mr.Mathews J.Medumpara (RZ~3)

Q.A.646/2001

Sreslatha.A. K.

Trained Graduate Teacher(TGT for short),

‘Malavalam, ‘ :

Jawahar Navodava Vidyalaya (JINV)

Vechoochira, Pathanamthitta District. -«Applicant

(By Advocate Sri V.R.Ramchandran MNair)

Vs,
1. Union of India represented by
‘ the Secretary, Ministry of Human Resources and
Development ,Department of Education,
. New Delhi.
2. The Director, .
Jawahar Navodava Vidyalaya Samiti,
New Delhi.
E. - Joint Director,
Administration,
Navodava Vidyalaya Samiti,
New Oelhi.
4. The Deputy Director,
Navodaya Vidvalava Samiti(Hyderabad Region),
G6-1~119/C. Padmaraonagar, Secunderabad—25.
5. Abraham plakkeel,?hakkeel HouSey

Piravom P.O.,
Ernakulam District, =
Working as TGT, Navodava Vidyalava Samiti.
' -. Respondents

(By Advocate Shri Mathews J.Nedumpara (R2-4)
Mr.vVadakara V.qu.Menon”Advmcate(RSJ

Q.A.8546/2001

Lizamma Mathew,

Trained Graduate Teacher (TGT for short),

Malavalam,

Jawahar Navodava Vidyalaya(JINV for shorty,
Vadavathoor, Kottayam, residing at

JNY quarters, Vadavathoor, Kottavam. <«Applicant

(By Advocate Sri V.R.Ramchandran Nair)
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1. Union of India represented by
the Secretary, Ministry of Human Resources &
Development, Department of Education,
Hew Delhi.

P

The Director,
Jawahar Navodaya Vidvalaya Samiti,
New Delhi. :

3. Joint Director,
Administration,
Navodaya Vidyalayva Samiti,
New Delhi.

4. The Deputy Director,
Mavodayva Yidyvalava Samiti(Hyvderabad Region),
&6-1-119/C, Padmaraonagar,
Secundarabad-25. . Respondents

T

(By Advocate Sri  Mathews J.Nedumpara)

0.A.666/2001

K.Sudhakaran MNair, ,
Trained Graduate Teacher(TGT for short),
Malayvalam, '
Jawahar Navodaya Vidyalava(JINV for short),
Neriyvamangalam, Ernakulam, residing at
JINY Quarters, Nerivamangalam, Ernakulam.

-« fApplicant

(By aAdvocate Shri V.R.Ramchandran Nair)
ws.,

1. ' Union of India represented by
' the Secretary, Ministry of Human Resources & |
Development, Department of Education, -
MNew Delhi.

2. The Oirector,
Jawahar Mavodayva Vidyvalava Samiti,
New Delhi.

3. Joint Director,
~ Administration,
Navodays vidvalaya Samiti,
New Delhi. i

4. The Deputy Director,

Mavodaya Vidyalaya Samiti(Hyderabad Region),
6~1-119/C, Padmaraonagar,

SSecunderabad-25. -« Respondents

(By advocate Mr.Mathews J.Medumpara)

The application having been heard on 12.12.2001, the
Tribunal on 11.1.2002 delivered the following:




5.
QRDER
HﬁN’&LE SHRI A.Y.HARIDASAM, VICE CHAIRMAN:
As the basic issues involved‘in all these cases is
the same, these céges are being heard and disposad of by

this common order.

& The facts of the individual applications, as alleged

in the applications, can be briefly stated thus:
0.A.ND.532/2000

3. The applicants were recruited as Trained Graduate
Teachers in regional language Malayvalam in the Hyderabad}
Region under the second respondent . They are presently
working under the various Navodaya Vidvalavas situated in
different places in the State of Kerala. As fhe applicants
are all Trained Graduate Teachers in Malayalam according to
the proviﬁiéns of  sub-rules {iv) and (v) of Rule 2 of the
Recruitment Rules, they having been recruited to the
Hyderabad Regional Cadre were expecting that they would not
be transferred to other regions. While so, the third
respondent on 25.2.2000 issued Annexurewﬁ3 circular wherein
it was inter alia stated that the regional language teaéhers
were liable for rotational transfer between the States wherg
their language is taught and Hindi spaaking States.
Apprehending that an ﬁhe basis.of the above circular, the
applicants would be subjected to transfer to distinct States
ahd Hindi speaking areas, the applicants have filed this
joint apbiication seeking tg set aside the impﬂgned circular
Annexure A3 to the extent it provides for transfer of T.G.

‘Teachers regional languages,Hyvderabad Region to the Hindi



speaking States and for a declaration that providing for
compulsory rotational transfer of the third language
teachers alone from Hyderabad region to Hindi speaking area
is arbitrary, discriminatory and violative of Articles 14
and 16 of the Constitution of India. It has been alleged
that knowledge of local language of the region of posting
being an essential condition for recruitment, transfer to a
different region with different local language is
impermissible as that would disable the teachers S0

transferred to perform their duties effectively.

4. The respondents 1 to 3 in their reply statement seek
to Justify the impugned order on the ground that it was a
new transfer policy evolved in the year 1994 taking into
consideration the representations made by language teachers
working in the Northern States for a long time to give them
transfer to their native places and that as in the order of
appointment of the applicants, it had been clearly stated
that they were 1liable to be posted anywhere in India, the
claim that the applicants cannot be transferred out of
Hyderabad region, is unsustainable.The transfer to other
regions is further sought to be justified on the grbund of
compulsory migration of 30% students from non~Hindi speaking

area to Hindi speaking area and vice versa . The



respondents further contend that knowledge of local language

5]

is not a condition precedent for appointment as a regional

i

language teachsr.

5. Respondents 4 to ¢ who were transferred from various
Hindi speaking area to the schaols in Hyderabad region on
the basis of Annexure A% have got themselves impleaded as
additiohal respondents. But they have not filed any reply

statement.
QO.A.56464 /2001

&. The applicant who is working as Trained Graduafe
Teacher, Malavalam, Navodaya Yidyalava, ¥Yechoochira has
filed this application challenging the order dated
27.6.2001(A~9) to the extent of her transfer to Bareilly and
Annexure ALO0 arder which is issued as a canseqguence of
Annexure A9,  The impugned orders are assailed on the ground
that as per the recruitment rules »Trained Graduate Teacher
being a regional cadre, é T.G.T. is not liable to be
transfehfed out of the region of his recruitment. Sri
ﬁbraham Plakeel has got himself impleaded as additional

respondent, but did not file any reply statement. The



respondents 1 to 4 did not Ffile any reply, but learned
counsel of the respondents stated that this case also would

be argued on the basis of the pleadings in 0.A. 532/2000.,
G.A.561 /2001
7. The applicant a Trained_eraduate Teacher, Malavalam

in Jawahar Navodaya Vidyalaya ,Malampuzha has filed this

application challenging her transfer to Mau, Uttar Pradesh

on the grounds as canvassed in O.A.532/2000. The official
respondants have adopted the reply statement in  0.4.
5E32/2000.

0.A.656/2001

5. The applicant Lizamma ™Mathew has filed this
application c¢hallenging the order dated Z7.6.2001 (Aannexure
A8) to the extent of her transfer te  Tong, Rajasthan 'énd
order dated F.7.2001L (Annexure ﬁ9)‘ issued by the 4th
respondent pursuant  to ‘Annéxure A8 order. Grounds. of
challenge are the same as in 0O.A. 532/2000. No reply

statement has been filed by the respondents.

QLA 686/2001
9. ) The applicant: a Trained Graduate Teacher,
Malavalam,working in Jawahar Navodaya ,yidyalaya,

Neriyamangalam has filed this application challenging the

order dated 27.6.2001 (Annexure A4) to the extent it

o
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transfers him to Jaunpur U.P. and the order dated 9.7.2001
(ﬁﬁnexure f5) issued by the 4th respondent pursuant thereto.
The grounds of challenge are the same as in Q.A. 5B32/2000.

Respondents adopt the reply statement in 0.9-552/2000.

10. Aafter hearing the learned counsel for all the
parties , this Bench of the Tribunal by the judgment dated
Sth QUQU$t,2601 rejected all the contentions raised by the
resbondents and‘ finding that the Tribunal has jurisdiction
to entertain the application and that the Annexure A3 order
in 0.A. - B32/2000 providing for rotational transfer of
T.G.T, regional languages from one region to another cannot
be sustained aé it was repugnant to the sub-rule(iv) and (v)
of Rule 2 of 'Navodaya Vidyalaya Samiti Recruitment Rules
1965 and was made without a general or special order placing
the category of T.G.T. posts in the all India cadre as
provided in sub-rule (v) of Rule 2, set aside Annexure A3 in

f
O.A. 532/2000 and the various impugned orders in all the

.

applications. The respondents 1 to 3 in 0.A. 532/2000
challenged the order of the Tribunal before the Hon’ble High
Court of Keralg in Q.P. 25992/2001. . The respondents
produced certain additional documents before the Hon’ble
High Court and relving on those documents sought to sustain
the impugned orders in these applications. The Hon’ble High
Court finding that these documents were not placed before

the Tribunal and therefore the Tribunal was not in a

position to examine all the relevant aspects of the matter

e

vide 1its order dated 28th September 2001 disposed of the
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writ petition permitting the parties to file documents, 1if
any, before the Tribunal and directing the Tribunal to
reconsider the application afresh in the light of wvarious

documents produced.

11. After the matter was remanded to the Tribunal by the
Hon’ble High Court  of Kerala, the respondents 1 and 2 in
0.A. 532/2000 filed additional reply statements  and
produced additionai documents Annexure R(a) to R(h) . The
respondents in the additionél reply statement contend that
as Navodaya Vidyvalavya is a society and not an
insfrumentality of State within the meaning of Article 12 of
the Constitution of India, the applicafion is not
maintainable , that the recruitment rules (Annexure Al) not
being a $tatutory recruitment rule promulgated under proviso
to Article 309 of the Constitution of India, the wviolation
of any of its terms dées not confer on the emplovees a right
to seek relief, that the Annexure A3 was issued by the
competent authority as the transfer policy was approved by
the Minister, that annexure a3 is as much valid as Annexure
Al and the policy decisions contained in Annexiure A3 is not
subject to judicial review, The applicants in 0.4.
532/2000 produced additional documents Annexures AL2 to A2l

and refuted the averments made in the additional reply
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statement and contehd that under Section 19 of the
Administrative Tribunals Act, the Tribunal has Jjurisdiction

to entertain the application.

12. We have heard the learned counsel of all the parties
.and have considered all the pleadings and the documents
including the additional documents prod%ced by the

respondents as also the applicants.

13; The argument of the respondents that the Tribunal
has no Jurisdiction to entertain this application relating.
to transfer of the emplovees of the Navodava Vidyvalava
Samiti has no force at all for the reason that the Navodaya
Vidyvalaya Samiti is discharging Governmental functions being
fully funded by the Government of India and also because by
the notification issued by the Government of
India,Department of Personnel and Training
NO.H~11017/7/94~AT(Vol.II1) dated 17.12.1998 (G.S.R.748(E))
in exeféise of the powers conferred by sub~section(2) of
sectio;§>14 of the Administrative Tribunals Act,1985, the
Navodava Vidyalava Samiti has been-brought under the purview
of the Administrative Tribunals Act with effect from 1st
January 199§~ In view of sub-section 2 of Section 14 of the

Administrative Tribunals aAct, which reads as follows:-

“(2) The Central Government may, by notification,

apply with effect from such date as may be
specified in the notification the provisions of

sub-section(3) to cal or cher authorities within
the territory of India or lunder the control of
the Government of India and to corporations or
societies owned or controlled by Government, not
being a local or other authority or corporation
or society controlled or owned by a State
Government.

M/ : ;'
J
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this Tribunal has got jurisdiction to entertain this

application relating to transfers of the emplovees of - the

~

Mavodayva Vidyvalayva Samiti, which is a service matter and

relates to conditions of service.

l4a. The argumant of the learned counsel of the
respondents that the Annexure Al recruitment rules not being
rules framed under proviso to Article 309 of the

Constitution and therefore not having statutory force, there

is no sanctity to whatever provision contained therein and

-

therefore the Annexure A3 transfer policy though it "is in
contravention to the provision of annexure Al rule cannot be
interfered with, also is wvery feeble and cannot be

accepted.Annexure Al recruitment rules is the recruitment
rules  governing the recruitment and service conditions of

teachers and other staff of the Navodava Vidyalayg Samiti
framed under Rule 24 of the Rules of Navodayva Vidvalava
Samiti. Sub-rule (iv) and (v) of Rule 2 of these Rules
reads as follows:- -

“{iv) Aall teaching staff other than Principals, and
Vice-Principals and PGTs and all non~teaching staff
upto and including Office Superintendents working in
Navodaya Vidvalavas in a region, shall be borne on
the concerned Regional Cadre. The seniority of Post
Graduate Teachers, which is a feeder post for
promotion  to Vice-~Principal, would be maintained on
all India basis.

(v) all Group®A” and "B’ employvees of the Samiti
including Principals and Vice Principals, -will be

borne on respective all India Cadres.  The
seniority of emplovees borns  on Regiconal - Cadre
will be maintained at the Regional basis.
Notwithstanding anything - contained herein any
class  or category _ of posts and incumbents
thereof, may be placed in the Regional Cadre or

All India Cadre, as the case may be by general or
special orders of Directar, NVS."

Y
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It 1is evident from what is stated in sub rule (ivj that all
teaching staff other than Principals., and Vice~Principals
and PGTs and non-teaching staff upto and including Office
Superintendents working in Navodaya Vidyalayas in a region
shall be borne on the Regional cadre. It.is also well
settled that an employee cannot be transferred outside his
cadre without his consent wunless becomes necessary on

unavoidable administrative reasons to do so. Here what i

52

impugned is a provision for transfer from one region to
another region contained in a circular and the orders of
transfer on the basis of the said circular. The transfers
have not been made to take care of extreme emergent
administrative exigencies, but only to provide posting to
T~G.T; Malayalam who had been‘working in Hindi speaking area
for a long time. So long as the T.G.T. regional language
are not taken out of the regional cadre and placed in the
all India cadre as provided for in sub-ruyle (v) of Rule 2 by
a general or special order‘ of the Director, Navodaya
Vidvalaya Samiti, transfer of T.G.T. regional language from
the region of their recruitment to another region cannot be
made,unless such a transfer is unavoidable in the exigencies
of service which is not the case in these cases. Alongwith
the additional reply statement, the respondents have
produced Annexures R(a) to R(h) .Annexure R(a) is the
Memorandum of Association of the Navodaya Vidyalaya Samiti.
Annexure R(b) is the copy of minutes of the meeting of the
review committee of transfer policy of the Navoaaya
Vidyalaya Samiti held on 8th January, 1999 ., which shows
that certain recommendations wefe made by the committee for

providing transfer policy of the employees of the Navodaya
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Yidyalaya Samiti which inter alia mentioned that third
language teachers on completion of 5 years of service in the
region of their initial posting may be transferred to a
different region on ‘a rotational basis. annexure R(c) is
the copy of the letter forwarding the minutes of the XXth
meeting of the Executive Committee of the Navodayva Vidyalayva
Samiti held on 20th September, 1999 i.e. annexure R{d) in
which it is seen that the committee has ratified the revised
transfer policy. annexure R{e) is a copy of the
communication dated 12.11.99 of the Director, Navodaya
Vidyalaya Samiti regarding revised transfer policy in
respect of the Vidvalava staff of the Samiti wherein it is
stated that third language( regional language) teachers on
completion of five yea;s of service in the_region of their
initial posting may be transferred to a different region on
rotational basis. Annexure R(f) is some of the relevant
rules of the Samiti. Annexure R({g) is a seniority 1list of
TGT and annexure R(h) is an extract from Swamy’ s Complete
Manual on Establishment and Administration regarding
classification of posts. Nohe of these documents prove that
a general or special order placing the T.G.T. in the all
India cadre had been issued. Therefore without placing the
T.G.T. in the all India cadre, taking it away from the
regional cadre as provided for in sub-rule(v) of Rule 2, it
is not generally permissible to transfer a T.G.T. regional
language from- Hyderabad region to a different region unless
there is pressing administrative requirement to do so. We
are not satisfied that there has been any pressing

administrative need.Whether framed under proviso to Article
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309 or not, the Annexure Al is the Recruitment Rules which
govern the recruitment and conditions of service of the
employees of the Samiti and the same is bound to be followed
by the Samiti. By issuing a circular in a manner not
provided for in the Recruitment Rules, the conditions of

service cannot be_altered to the detriment of the employees.

15. In  the Recruitment Rules for appointment as Trained
Graduate Teacher, the essential gualification No.(2) reads
as follows:

Competence to teach through the concerned regional

language except in case of TGT, English and
TGT,Hindi."
Recruitment is made on regional basis . A candidate

recruited from Hyvderabad regidn as third language teacher
should have the proficiency to teach the particular third
language in the regional language in the schools within that
region.Such a teacher need not have the proficiency to teach
in the regional language of West Bengal or Orissa or any
other region for that matter. It is therefore to be noted
that in practice also it would be very difficult for a third
language teacher recruited in one region to effectively
teach the language in other regional language in which he is

not proficient.

13. The learned counsel of the respondents relied on a
ruling of the Hyderabad Bench of the Tribunal in 0.4.622 of.
2000. In almost identical circumsténces the Hyderabad Bench
dismissed the 0.4. holding that policy decisions of the

Government are not open to challenge before the Tribunal and

v
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that the TGT has an all India transfer liability. The
learned counsel also pointed out that in the appmintment
order of the applicants it had been mentioned that they are
liable to serve anywhere in India. Learned counsel argued
that since the facts and ﬁircumstances are almost identical,
these applications need to be dismissed following the ruling
of the Hyderabad Bench of -the Tribunal. We have_ gone
.through the ruling of the Hyderabad Bench of the Tribunal
referred to. We see that the question whether without
issuing a general or special ordér piacing the TGT who
belonged to the regional cadre into the all India cadre in
the manner prescribed in Rule 2(v) of the éecruitment Rules
. @& mere letter can be issued providing for inter cadre
transfer which &s the issue in these cases, was not
considered by the Hyderabad Bench of the Tribunal in that
case as Tthere was no pleading to that effect.In the cases
before us this issue has been raised and we find that in
view of the provi%ion in the Recruitment Rules (Rule 2(iv))
that a&ll teaching staff other than Principals, and
'Vicéwpringipals and PGTs and all non-teaching staff upto ;nd
including Office Superintendents working in - Navodava
¥idavalaya in a region shall be borne on the concerned
Regional Cadre and as no special or general order has been
issued by the Dir&ctor, Mavodaya Vidyalayva Samiti placing
the T.G.T, regional language in the all India cadre, we find
that the impugned order aAnnexure &3 in 0.A. 532/2000 is not

sustainable. Ewen 1f the appointment order contains a
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clause that the appointee may have to work anywhere in
India, , if that condition is against the provisions of the

Recruitment Rules, it has no legal validity.

14. In the light of the above discussion, we are of the
considered view that the applicants are bound to succeed.The
applications are therefore allowed. The impugned- orders
Annexure A3  in  0.A. 532/2000 and the transfer of the

applicants by the impugned orders in other individual cases

are set aside. There is no order as to costs.
(T.N.T.NAYAR) B (A=Y . HARIDASAN)
ADMINISTRATIVE MEMBER VICE CHAIRMAN

=
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0.A. 532/2000

]..

10,

11.

Annexure

Annexure

Annexure

Annexure

Annexure-

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

Al
A2

A3

A4

Ab

A6

AT

A8

A9

Al10

Al1l

N

- dated

.18.

APPENDIX

True copy of recruitment rules
as per notification No.
F2-29-NVS (Admn) dt. 22.6.95.

True copy of order Ng;F.73/93—NVS
(Estt) dt. 28.3.1994 issued by
the 2nd respondent .

True copy of order No.F.No.2-1/2000-
NVS(Estt)dated 25.2.2000 issued by
the 3rd respondent revising the
transfer policy.

True extract of the relevant port-
ion of the Notification in
Employment News dt. 8th February,
1997 calling for applications to
fill up the vacancies of teachers
in JNV,

True copy of interim order dated
29.10.1998 passed by the High
Court of Kerala in O.P.No.
18068/98.

True copy of judgment dt.
29.3.2000 in T.A.14/1999

True copy of report No.3-1/
98-99/JNV a DT. 3.7.1998
regarding the performance of
the 1st applicant issued by the

. Principal, JNV, Alleppey.

" True copy of representation

30.4.2000 submitted by ..
the 1st applicant to the
2nd respondent.

True copy of order No.F.No.
1-48/NVS(HR)/7242 dt.8.12.92
issued by the Deputy Director
Navodaya Vidyalaya Samiti to
the 1st applicant.

£
o

T{lrue copy of the rules for
absorption in Navodaya Vidyalaya
Samiti.

‘True copy of order No.1-24

(Genl)/NVS/H/R/90-91/5220 dt.
19.7.90 issued by the Deputy
Director;Hyderabad Region to
the 4th applicant.



12.

13.

14,

15.

16.

17.

18.

19.

20.

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

" Annexure

Annexure

Annexure

Annexure

Annexure

Al2

Al3

Al4

Alb

Al6

Al17

Al8

Al9

A20

spondent’s Annexures:

R{a)

R(b)

R(c)

R(d)

R(e)

‘19.

True copy of order No.F.No.
2-17/2001-NVS(Estt.) dt.
27.6.01 of the Assistant

‘Director(Estt). -

True copy of order No.F.No.
1-4(IR)/NVS(hr)/2001-02/RL/
1126 dt.9.7.01 issued by the
Deputy Director, Navodaya
Vidyalaya, Secunderabad.

True copy of letter No.1-24

(Genl)/NVS(H/R)/90-91/5220 dt.
19.7.70 issued by the Deputy
Director, Navodaya Vidyalaya.

True copy of news item appeared
in the Malayala Manorama daily
dated 6.5.1992.

True copy of the news item appeared
in the Mathrubhumi employment news
dated 22.2.297.

True copy of communication dated

15.10.92 by the the

Navodaya Vidyalaya ,Vechoochira.

True copy of communication dt. -
11.2.98 regarding recommendations
of V Central Pay Commission.

True copy of notification No.
2-29/94-NVS (Admn )dt.
29.5.97/11.6.97 issued by the
Director,Navodaya Vidyalaya.

' True copy of notification No.
~F.No.1-5/98-NVS(Admn) dt. .18.6.01
" issued by the Director,Navodaya .

Vidyalaya. :

Copy of the Memorandum of
Association of Navodaya Vidyalaya
Samiti.

Copy of the Minutes of the Review
Committee held on 8.1.99. @

Copy of the letter dated 29.9.99
communicating the minutes of
Executive Committee Meeting.

Copy of the Minutes of Executive
Committee Meeting.

Copy of the Communication dated
12.11.99 of the Director,Navodaya
Vidyalaya Samiti.

T
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6. Annexure R(f)
7. Annexure R(g)
8. Annexure R(h)

0.A.No.561/01

Applicant’s Annexures:

1. Annexure Al
2{ Annexure A2
3. Annexure A3
4. Annexure A4

0.A.No.646/2001

1. Annexure Al
2. Annexure A2
3. Annexure A3
4. Annexure A4
5. Annexure A5

.20.

Copy of the Rule 24 to 32 of the
Samiti’s Rule.

Copy of the seniority list of
Malayalam Teachers prepared by
Hyderabad Region.

Copy of the relevant page of
Swamy’s Complete Manuel and on Est.
and Admn. of 1999. '

Photocopy of the order vide Ref.No.
1-36/NVS(hr)/89-90/13747 dt.
23.11.1989 of the Deputy Director,
Navodaya Vidyalaya Samiti,Hyderabad
Region.-

Photocopy of notification published
by the 2nd respondent vide No.
F.2-29/94-NVS(Admn. ) dated

22.6.1995.
Photocopy of transfer policy
policy published . vide

F.No.2-1/2000-NVS(Estt.) dated
25.2.2000 by the Navodaya Vidyalaya
Samiti.

True photocopy of the relevant
extract of the Office Order No.
2-17/2001-NVS(Estt.) dated
27.6.2001 passed by the Asstt.
Director(Estt.), Navodaya Vidya-
laya Samiti, New Delhi.

True copy of appointment order of
the applicant on deputation No.
F.No.1-36/NVS(hyd)/89-90/8227 dt.
10.8.89 .

True copy of the rules for
absorption of the deputationists
in NVS.

True copy of the tentative senio-
rity list of TGTs(Malaylam) of
JNVs as on 31.3.1997.

True copy of appointment order No.
A3/18136/91 dated 7.9.91,

"appointing the applicant as HSA.

True copy of recruitment rules as
per notification No.F.2-29/94-NVS
(Admn) dated 22.6.1996.
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10.

11.

12.

Annexure

Annexure

Annexure

Annexure

Annexure
.

Annexure

Annexure

0.A.No.656/01

Applicant’s Annexures

1 .

Annexure

.Annexure

Annexure

Annexure

Annexure

A6

AT

A8

A9

Al0

All

Al2

Al

A2

A3

A4

Ab

.21,

True extract of the rlevant portion
of the notification in Employment
News dated 8.2.1997 calling for
applications " to fill up the
vacancies of teachers in JNV.

True copy of order No.F.No.2-1/
2000-NVS(Estt) dated 25.2.2000
issued by the 3rd respondent
revising the transfer policy.

True copy of order dated 3.7.2001
of the Hon’ble Central Admini-

strative Tribunal,Ernakulam Bench
in M.A.NO.734/2001 in 0.A.532/00.

True copy of order No.F.2-17/
2001-NVS(Estt) dt. 27.6.2001 issued
by the Asst.Director, Navodaya
Samiti.

True copy of order No.F.No.1-4
(IR)/NVS(hr)/2001-02/r1/1126 DT.
9.7.2001 issued by the 4th
respondent.

True copy of representation dt. .
17.7.2001 submitted by the appli-
cant to the 2nd respondent.

True copy of order No.STF-1/JNV/
92-93 dated 15.10.1992 appointing
one K.M.Daniel as Chqwkidar.

True copy of order No.F.1-36-NVS
(MR)/91-92/12008 dt. 23.9.91 issued
by the 4th respondent.

True copy of order No.1-24(Genl)/
NVS(H/R)/90-91/5220 sdt. 19.7.90
issued by the 4th respondent.

True copy of the tentative senio-
rity list of TGTs(Malayalam) of
JNVs as on 31.3.97.

True cépy of recruitment rules as
per notification No.F.No.2-29/94-
NVS(Admn) dated 22.6.1995,

True extract of the relevant port-
ion of the notification in
employment news dated 8.2.1997
calling for applications to fill
up the vacancies of teachers in
JNV.



10.

11.

Annexure

Annexure

Annexure

Annexure

Annexure

Annexure

Applicant’s Annexures:

1 .

2.

Annexure

Annexure

Annexure

Annexure

-Annexure

Annexure

Annexure

A6

AT

A8

A9
Al0

All

Al

A2

A3

A4

AD

A6

AT

.22.

True copy of order No.F.No.2-1/

2000-NVS{(Estt) dated 25.2.2000
issued by the 3rd respondent
revising the transfer policy.

True copy of order dt. 3.7.2001
of the Tribunal in M.A.734/01 in
0.A.532/2000. ' ‘

True copy of ‘order No.F.No.2-17/
2001-NVS(Estt) dt. 27.6.01 issued
by the Asst.Director,Navodaya
Vidyalaya Samiti.

True copy of order No.F.No.1-4(IR)/
NVS(HR)2001-02/RL/1126 dt.9.7.01
issued by the 4th respondent.

True copy of representation dt.
20.7.2001 submitted by the
applicant to the 2nd respondent.

True copy of sorder No.STF-1/JNV/

92-93/dated 15.10.92 appointing one
K.M.Daniel as Chowkidar.

\

True copy of the rules for abéorpt—-

ion of the deputationists in NVS.

True copy of order No.F.No.2-1/
2000-NVS(Estt) dated 25.2.2000
issued by the 3rd respondent '
revising the transfer policy.

True copy of order dt. 3.7.2001
of the Tribunal,Ernakulam Bench,
in M.A.734/2001 in 0.A.532%00.

True copy of order No.F.No.2-17/
2001-NVS(Estt) dated 27.6.01
issued by the Asst.Director,
Navodaya Vidyalaya Samiti for
the 2nd respondent.

True copy of order No.F.No.1-4/
(IR)/NVS(hr)/2001-02/RL/1126
dt. 9.7.01 issued by the

4th respondent.

True copy of representation dt.

'20.7.2001 submitted by the

applicant to the 2nd respondent.

True copy of order No.STEfl/JNV/

92-93 "dated 15.10.92 appointing one -

K.M.Daniel as Chowkidar
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HON’BLE SHRI A.V.HARIDASAN, VICE CHAIRMAN
HON?BLE SHRI T.N.T.NAYAR,ADMINISTRATIVE MEMBER

—

CENTRAL ADMINISTRATIVE TRIBUNAL
. . ERNAKULAM BENCH

_OLA.Nos.532/2000,561/2001, 646 /2001,
' " 656/2001 & 666/2001

Wednesday, this the 8th day of August, 2001.

1.

10.
11.

12.

(By

e

0.A.532/2000

C.D.Joy.,. v :
Trained Graduate Teacher(for short as T6T).

. Malavalam,

Jawahar Navodaya‘Vidyaiaya (JNV),_
Chennithala, Alleppey. - :

éjayakumar.e.- ,
TGT;-JNV, NePUyamangalam,Ernakulam.

Mercy Paul, 4
TGT, JNV, Kottayam.

Lizzamma Mathew,
TGT ,INV ,Kottayam.

sreelatha A.K
TGT, JNV, Vechoochira, Pathanamthitta. .

Anitha C.V. , . _ _
TGT, JNV, Malampuzha, Palakkad.

‘Kumari K.R. e
TGT, JINV, Calicut. -

Ajithakumari.K. ,
TGT, JINV, vechoochira, Pathanamthitta.

sreekumar.G.,
TGT, JNV,Malappuram. .

sudhakaran Nair,
TGT, JINV, Neruyamangalam, Ernakulam.

Preethy.
TGT, JINV, ITC Campus,
Kottarakkara, Kollam.

Subha . &.

TGT, JNV, Calicut. applicants

advocate Sri V.R.Ramchandran Nair)

Union of India, represented by the
secretary, Ministry of Human Resources &
Developments,oepartment of Education,

New Delhi.
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2
2. The Director,
Navodaya Vidvalaya Samiti
New Delhi.
3. Joint Director,

Administration,
Mavodaya Vidyalaya Samiti,
New Delhi.

4. Abraham Plakeel,
Plakkeel House,
Piravom P.0. .Ernakulam Cistrict.

5., - Mrs.Usha K.S.
Thandaseery House, Panangad PO,
-Kodungallur Vvia,
Trichur District 6806465.

6. Mrs. Maya Devi Pillai,
Kaduvanthuruthil House,
Konni, Mangaram P.O.
Pathanamthitta.

7. P.Vasu, Parappurath House,
Kolakkattuchali P.O.
-Chelembra, Malappuram.

8. Alex L,Thadathil Puthenveedu,
~Chempakkaramenalloor, '
Anchal P.O., Kollam.

9. Ramachandra Chakyvar K.R.,
Chakyar Bhavan,
allachlra Thrlssur.

(By Advocate ‘Sri Mathews J.Nedumpara)

Mr.  Vadakara V.V.N.Menon,Advocate(R4-9)

0.0.561/2001

Rosamma Sebastian,
Trained Graduate Teacher(Malayalam),
Jawahar Navodaya Vidyalava,

Malampuzha &78 &51. - -« Applicant

(By Advocate Shri K.P.Dandapani).

Vi,
1. Union of India,
represented by Secretary,
Ministry of Human Resources & Development .,
~Department of -Education,
Mew Delhi.
2. The Director,

Jawahar Navodaya Vidyalaya Samiti,

New Delhi 110048.

. .Respondents

.
i
|
&
!

:
:
£
o
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3.

3. The Principal, :
Jawahar Navodaya Vidyalava,
- Malampuzha 678 651
Ppalakkad District.

(By Advocate Mr. C.Rajendran, SCESC(R-1)
Mr.Mathews J.Nedumpara (R2-3)

0.A.646/2001

Sreelatha.A.K.

Trained Graduate Teacher (TGT for short),

Malayalam, :

Jawahar Navodaya vidyalaya (JINV)

vechoochira, Pathanamthitta District. ..Applicant

(By Advocéte*Sri v.R.Ramchandran Nair)

VS .
1. Union of India represented by
the Secretary, Ministry of Human Resources and
Development,Department of Education.
.“New Delhi. ' :
2. The Director,
Jawahar Navodaya Vidyalaya Samiti,
“New Delhi.
3. Joint Director,
Administration,
Navodaya Vidyalaya Samiti,
“New Delhi.
4. The Deputy Director,- -
‘Navodava Vidyalaya samiti (Hyderabad Region),
&~1-119/C. Padmaraonagar, Secundersabad—~25.
5. Abraham Plakkeel ,Phakkeel House,

Piravom P.O.,
. Ernakulam District,
working as TGT, Navodaya vidyalava Samiti.
.. Respondents

(By Advocate Shri Mathews J.Nedumpara (R2-4)
_Mr.vVadakara Vv.V.N.Menon ,Advocate(R5)

0.A.656/2001

lL.izamma Mathew, .

Trained Graduate Teacher(TGT for short),

Malavalam,

Jawahar Navodaya Vidyalaya(JINV for short),
vadavathoor, Kottavam, residing at .

JINV quarters, Vadavathoor, Kottayam. . .Applicant

- (By Advocate Sri v.R.Ramchandran Nair)

VS



4.

1. Union of India represented by
' the Secreatary, Ministry of Human Resources &
- Development,” Department of Education,
Mew Delhi.

2. The Director,
Jawahar Navodaya Vidyalaya Samiti,
New Delhi.

z. Joint Director,

Administration,
Mavodaya Vidyalaya Samiti,
New Delhi.

4., - The Deputy Director,

Navodaya Vidyalaya Samiti{Hyderabad Region),
6~-1-119/C, Padmaraonagar,
- Secunderabad-25. ' . -Respondents

(By Advocate Sri ‘Mathews J.Nedumpara ‘R2-4)
0.A.666/2001

K .Sudhakaran Nair,
Trained Graduate Teacher(TGT for short),
Malavalam,
Jawahar Navodaya Vidyalaya(JNV for short),
Neriyamangalam, Ernakulam, residing at
JINV Quarters, Nerivamangalam, Ernakulam.

- . Appllcant

(By Advocate Shr1 V.R.Ramchandran Nair)
V2

1. . Union of India represented by
‘the Secretary, Ministry of Human Resources &
Development, Department of Education,
- ~New Delhi.

2. The Director,
Jawahar Navodaya Vldyalaya Samiti,
New Delhi.

G Joint Director,
- Administration,
Mavodayva Vidvalaya $am1t1,
- New Dealhi.

4. The Deputy Director,
Navodaya Vidyalaya Samlti(Hyderabad Region),
~“6-1-119/C, Padmaaraonnagar,
Secunderabad~25. .. Respondents

(By Advocate Mr.Mathews J.Nedumpara§ R2-4)

The Application having been heard on 8.8.2001, the Tribunal

on the same day delivered the following:

‘ 4{’!



5.
- ORDER

HON’BLE SHRI A.V.HARIDASAN, VICE CHAIRMAM:

These five applications present similar facts and
the basic issue to be decided in all these cases is one and
the same. Therefore, they are being heard and disposed of

by this common order.

2 The facts in the individual cases which are

-absolutely necessary for a proper adjudication of the issues’

are briefly stated as follows:

0.A.532/2000

A, The_applicants 12 in_number, are Trained Graduate
Teachers in regional ianguage, Malavalam under the second
respondent and are working under the wvarious Navodaya
Vidvalavas siﬁuated in "different places in the State of
Kerala. According to Navodaya Vidvala Samiti Recruitmenf
Rules, 1995, the applicants\were.all recruited as Trained
Graduate Teachers(ﬁalayalam)u Sub Rule (iv) and (v) of
Rule-2 of the said rules reads thus:

"(iv) All teaching staff other than Principals, and
Vice-Principals -and PGTs and all non—teaching staff
upto and including Office Superintendents working in
“Navodaya Vidvalavas in a region, shall be borne on
the concerned Regional Cadre. The seniority of Post
Graduate Teachers, which is a feeder post fer
promotion to Vice-Principal, would be maintained on
all India basis. ' e

(v) All Group®A’ and ’"B® employees of the Samiti
including Principals and Vice Principals, .will be
borne on respective all India Cadres. The seniority.
-0f - employees borne on Regional Cadre will  be
maintained at the Regional basis. Notwithstanding
anything contained heréin any class or category of
. . .posts and incumbents thereof, may be placed in the
Regional - Cadre or All India Cadre, as the case may
be by general of special orders of Director, NvVS.”



In view of the‘ above sub rules, the applicants were
“expecting that they would not be ~trgn$ferred.-to other
Regions. Finding that on 25_2.2000, the third respondent
‘issued' a Circular 1F.No;2~1/2060~NVS(Estt) to Deputy
Directors of all Regional Offices of Navodaya Vidvalaya
samiti, wherein it is stated that the regional language
Teachers were liable for rotational transfér between the.
states -where their ~language is taught and Hindi speaking
States, anq apprehending that the applicanté are liable to
be transferred . to distant States and Hindi speaking area,
the applicants have jointly filed this application seeKing
to set -aside the impugned circular dated 25.2.2000(A-3) to
the extent it provide trahsfers of TG Teachers (regional
1anguages)4Hyderabad regioh to the Hindi speaking States‘and-
for a declaration that providing compulsory rotational
transfers of the IlIrd: language Teachers alone from
Hyderabad —regign to Hindi speaking area 1is arbitrary,
discriminatory and violative of Articles 14 and 16 of thé
constitution of India. vIt has also been contendéd that
knowledge of the local language of the region of posting is
an essential condition for recruitment, the transfer of the
~app1icaﬁ£ to a . diffefent region “with{ different local
language 1is impermissible and would disable the applicants

 to perform their duties efficiently.

4. on behalf of respondents 1 to 3, a statement has
been filed seeking to " justify the impugned action on the -
ground that a new transfer policy was evolved in 1994 taking

into consideration the representation made by the language



Teachers working in Northern States for a long time to . be

given rotational postings to their. native places. It is

also contended that the appointment order of the applicants fﬁ

contain a clause that they are liable to be posted anywhere

in India and as the transfer ‘is an incident of service, the

applicants do not have a cause of action for setting aside

the impugned order. The transfer is also squght to bé

justified on the ground of éompulsoryA migration of 30%

students from non~Hindi~speakiné area to Hindi speaking area
and vice versa. As the knowledge of loaal language is not a
condition precedent for -‘appointment as Regional Language
Teacher, the applicant would not be'put to any prejudice on

account of the transfer, contend the respondents.

. Respondents 4 to 9 who have been transferred from

various -Hindi speaking states to schools in the Hyderabad

Region, pursuant to the impugned order A-3, have got.

themselves impleaded as additional re$pondént$. They haveﬁ

not filed any statement.

0.A.646/2001

é. The applicant who ijs a Trained Graduate Teacher,

..Malayalam, working in the Navodaya Vidyalava, vechoochira,

has in this application' challenged the order datedA

27.6.2001(A-9) to the extent of his transfer to Bareilly.

'The"transfer is assailed on the ground that as ber the

Recruitment Rules, TG Teacher which is treated as regional

cadre, vis hot liable to be transferred out of the region.



He has also challenged ﬁ~10; order which is issued as a
consequence of A~-9. ~~The -app1icant A8 élso one of the
applicants in 0.A.532/2000. One Shri Abraham Plakeel has
got himself impleaded as additional respondent No.5, but did
not file any reply statement. The official respondents also
did not file a reply statement, but the Iearned‘counsel for
the official respondents states that as the ’issue involved
in this case being the same as the issue in 0.A.532/2000,
the case can be heard on the basis of the pleadings in that

case.

0..6.561/2001
7. The applicant, who is working as Trained Graduate
Teacher, -Malayalam in Jawahar ANavodaya vidyalaya,

Malampuzha, has filed this application challenging her

transfer .to Mau, Uttar Pradesh on the ground canvassed as in.

the other cases. The official respondents have adopted the

reply statement in 0.A.532/2000.

0.06.656/2001

B. smt Lizamma Mathew, a Trained Graduate Teacher,
-Malayalam, Jawahar Navodaya Vidyalaya, Kottayam, has filed

this application challenging the order dated 27.6.2001(A-8)

to the extent of her transfer to Tong, Rajasthah ahd the

order dated 9.7.2001(A-9) issued by the 4th respondent
pursuant to A-8 order.  The grounds on which the impugned

orders assail are the same as in other cases.



Q.A.666/2001

Q. Shri K.8udhakaran Nair, 8 Trained Graduate Teacher,

Malayalam, - in. . the Jawahar Navodava Vidyalala,

Meriyvamangalam, has filed this application assailing the\

order dated 27.6.2001(A-4) to the extent it transfer him to
Jaunpur (U.p) by the Navodaya ‘Vidvalaya Samiti and the
/conseqbential order A-5% dated ?.7.2001 issued by the 4th
respondent. The'grounds.are the same as in other CaASOS. In
this application also, the respondents have adopted the

reply statement in 0.A.532/2000.

10. We have heard Shri vR Ramachandran Nair, Smt Sumathi

Dandapani, learned counsel for the applicants and Shri

Mathews ..J Nedumpara, Shri ¢ “Rajendran, SCEse, learned

counsel representing for official respondents and Shri
Vadakara - V.V.N Menon, ~ learned bounsel for the party

respondents.

11. - The learned counsel for the applicants assail the
impugned orders of - transfer as ‘also the circular dated
22.6.95 A-1 (in 0.A.532/2000) mainly on the ground that the

stipulation Contained in A-3 that regional language Teachers

are liable for rotational transfer to Hindi speaking states, .

are arbitrary,'irrational and in violation of the provisions

contained in the Navodaya Vidyala Samiti Recruitment Rules

A995(m-1 in “0.A.532/2000), Adverting to sub ryle (iv) and
(v) of Rule 2, the learned counsel with considerable
‘tenacity argued that -no general or special order of the

Director, NVS has been issued placing the TGT regional

,V///b
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language in the all 1India cadre as provided for and
permitted in the above said clause(iv and (y). The "leérned
cqunsel argued . that it is notvpermissibie;to transfer_TGf
from one region to another, i.e. one cadre to another, énd
therefore, the provision of rotational transfer of regional
language Teachers to'Hindi speaking area is imbermissible
and unsustainable in iaw, Learnéd c§unse1 also argqued that

while making recruitment to the various regions of regional

language Teachers, the competence to teach through the:

concerned regional 1anguage except in case of TGT, English
and TGT, Hindi has been prescribed as qualification in the
annexure to the recruitment rules. Those who are not
conversant with the regional language of a North Indian
state would not be either qualified or proficient to teach
Malayalam to students belonging to those areas and therefore
such transfers are against public inferest, argued the
learned counsel .We find'considerable force in the argument
of the ‘learned counsel for the applicants that without
placing TGT regional language in the all India cadre taking
away from the regional cadre - as proyided for in .sub
clause(v) of Rule 2 of the NVYS Recruitment Rules quoted
above, it is not permissible to‘transfer the TGT, Malavalam
from Hyderabad'hegioh to a North Indiani,state by merely
issuing a circular;ﬁn employee without his consent should
not b? transferred out of-‘his cadre to another cadre
nofmally. Shri Mathews. J. Nedumpara, learned counsel
appearing for the official respondehts and»Shri Vadakara VYN
Menon, the learned counsel vappearing for the party

respondents in 0.A.532/2000 and 0.A.646/2001, invited our

i
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attention to a number of rulings of the apex Court whérein
it has been held that a writ would not lie against a Society
or a Corporation which is not an instrumentality of the
State. The respondents in the reply statement hﬁgq not
contended that Navodava vidvalava Samiti is not an
instrumentality of State and thérefore the application is
not maintainable, Therefore, the argument that the Navodava
Vidyalayva Samiti is not amenable to the wtit jurisdiction,
cannot be permitted to be réised without any pleadings in
that behalf. However, we shall consider the question

whether an application under Section 19 of the

mdministrative Tribunals Act would lie against an order

" passed by the Navodava Vidyalava Samiti. The argument of

the learned counsel 'for respondents that the Navodaya
Vidvalaya Samiti is not an insirumentality Qf the State and
therefore, is not amenable to the jurisdiction under article
226 of the Constitution is contrary to the statement made by

the official respondents themselves in paragraph 5 of the

i

reply statement which reads as follows:

"The averments and allegations contained in para 4.7
of the above 0.A. are not correct and hence denied.
It is most respectfully submitted that Navodaya
Vidvalaya Samiti is an autonomous body under the
Ministry of Human Resources and Development,
Government of India, for the purpose of establishing
Mavodava Vidyalayvas through the country to provide
quality education  to the talented children
predominantly from rural areas”.

It is evident from the above statement that the Navodaya

¥Yidyalaya Samiti is performing Governmental function,



A2,

funded fully by the Government and controlled by the Central
Government and is therefore an instrumentality of the.Stat&,
Since it has been notified under Section. 14(2) of the
Administrative Tribunals Act,l1985, we are of the considered

view that the application iz maintainable.

1z2. Shri Mathews J Nedumpara; relving on the ruling of

the Apex Court in Executive Committee of U.P. State

Warehousing Corporation. Lucknow Vs. Chandra Kiran Tvadqi.

AIR - 1970 SC, 1244, wherein it was held that if, in passing
an order, a stétutory Corporation has violated its own rules
which are not statutory, the order of termination from
service could not be reversed, though the Corporation might
be liable for damages. The learned counsel argued that the
position in this case is identical . We are not persuaded
o agree to_this argument. Fifst of all, the fact and
circumstances aré different. The Corporation in that case,
was not an instrumentality of the State whereas in this
case, we hold that the NVS is an instrumentality of the
State. Further, in a later ruling, the Apex Court in State

Bank .. of India ¥Ys Anjan _Sanval and others, AIR 2001 SC, 1748

has heald as follows:

"4, AN  order of transfer of an employee is a part
of the Service conditions and such order of transfer
is not required to be interfered with lightly by a
‘Court of law in exercise of its discretionary
jurisdiction unless the Court finds that either the
order is malafide or that the service rules prohibit
such__transfer or that the authorities, who issued
the order, had not the competence to pass the
order..” '

(Emphasis added)
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In this éase, sub rule(iv) of Rule 2 of NVS Recruitmenf
Ruless 1995 clearly provides that all teaching staff other '
than Prin¢ipals and Vice Pfinéipals and PGTs and all
non—~teaching staff upto and inoluding Office Superintendents

working in' Navodaya vidyalayas in a Region, shall be borne

. on the concerned Regional Cadre and the seniority of Post

Graduate Teachers which is a feeder post for promotion to
VYice Principal, would be maintained on all India basis. It
iz well settled that an employee cannot be transferred
outside his cadre without his consent unless it becomes
necéssary on extreme administrative exigency. Clause(v) of
Rule 2 provide that any class or category of posts and
incumbents may be'placed in the Regional Cadre or all India
Cadre, as the case may bé, b? general or special orders ofv
Director, NVS. So long as such algpecial ot geheral order
has not been issued, an employee.cannot be transferred out
of his cadre in the normal coufse. " The argument of the
learned counsel for ‘@ respondents that the order dated
@%.2.2000(A~3 in 0.4.532/2000) can be treated as a special
or genefal order also is npt tenable becauseiit is neither a
general or special order issued by thé Director of the
Samiti placing the TGT in the all India cadre taking it awéy
Ffom the negionai cadre, but is only a létter which states
that as in the previous vears, Samiti intended to undertak@
the annual transfers and in that process the regional
language Teachers are also liable for rotational transfer

between States where their language is taught and Hindi .

speaking States. Annexure A3 communication to the Deputy

Directors of all Regional Offices is only a letter written

- by Joint Director, ﬁdministration, without quoting any

-/
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authority for it cannot be construed 88 a general or special
arder pro?ided for in the Recruitment Rﬁles- "The argument
of the learneq" counsel “for the respondents that the NVS
Recruitment - Rules, 1995(A~1 in O0.A.532/2000) 1is not a
statutory rule and therefore, A-3 dated 25.2.2000 has also
eqgqual force is untenable, because NVS Recruitment Rules is
the Recruitment Rules governing the recruitment and service
conditions of the Teachers and other staff of the NVS as is
evident from A~1. Source of powe} has been drawn from Rule
24 of the Rules of Navodaya Qidyalaya Samiti, wﬁereas, A3
does not disclosée the source of power and is only a lettef
issued only by the Joint Director(administration)
,Recruitment Rules cannot be equated to a letter.Therefore,
Aa~3 and A~1 do not stand on the same footing. The argument
of the  learned for the respondents that A-1 not being
statutory rules issued under ‘Article 309 of the COn&titutioﬁ
or an administrative order by the Government, it does not
vhave any statutory. force, and thaf its violation cannét be
questioned is not untenable because‘as ﬁhnexure Al is the
Recruitment Ruleg, its violation is not free from the pale

of judicial scrutiny.

13. The applicants in these cases have accepted the
appointment, according to the. tefms specified in the
Annexure Al Recruitment Rules. @n& variation of the terms
can be made only under due process as prescribed in tﬁe
Rules. While the Recruitment Rules provides for placing any
- class or category of persons included in the Regional cadré

into the.all India cadre,see Rule 2, sub~rule Vv, without

VAR
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doing that by issue of a general or épecial order, officers
from one cadre to the other cadre cannot be freely
transferred in the normal course. In the Recruitment Rules
fof appointment as Trained Graduate Teacher, the essential
qualification No.(2) reads as follows:-~

Competence to teach through the vconcerned regional

language except in case of TGT.English and

TGT ,Hindi." '
Recruitment is made on regional basis.A candidate recruited
from Hyderabad region as I1Ird language teacher should have
the proficiency to teach the particular third language in
the regional language in the schools within that region.
$uch a teacher need not have the proficienc& to teach in the
regional language of Wwest Bengal or Orissa or any other
region for that matter. Therefore in practice also it would
be rather very difficult -for a third language teabher
recruited in one region to effectively teach'the language in
another regional language in which he is not proficient.
Wwhen the 4th 'applicant vin 0.A.532 of 2000 made an
application for appointment, finding that her appointment
was being delaved, the Deputy Director, Navodaya vidyvalava
Samiti, Hyderabad region wrote to her a reply dated
19.7.90(Annexure All in  O.A. 532/2000) . It reads as

follows:~
Sir/Madam,

With reference to your application for the
post of TGT IlIrd language post, it is intimated
that there are no vacancies in Hyderabad Region.

You are therefore requested to exercise
your option to sponsor your name to other
‘Regions in case vacancies exist in other regions.

Your option shall reach the undersigned on

or before 11 July 1990 for taking necessary

action.The necessary option form enclosed may. be
sighed and sent to this office on or before
%1.7.90."
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This shows that recruitment is -made  specifically to one
region and if appointment is to be made to another

region,option of the individual is required. In the face of

all these facts and circumstances,'we find that the impugned

order Annexure A3 in 0.A. 532/2000 providing for rotational
transfer from one region to another, cannot be sustained.
The other impugned orders in individual cases to the extent
it affects fhe ihdi?idual applicants alsé therefore cannot

be sustained.

14; The learned counsel of the respondents invited our
attention to a ruling of the Hydérabad Bench of the‘Central
ﬁdministrative Tribunal in 0.A.622 of 2000. In almost
idéntical circumstances the Hyderabad Bench dismissed the
G.A. holding that policy decisions of the Government are
not open to challenge before thé Tribunal and that the TGT

has an all India transfer liability. The learned counsel

also pointed out that in the appointment order of the

applicants it had been mentioned that they are liable to
serve anywhere in India. The learned ¢oun§e1 therefore
argued that these applications need to be dismissed
following the view taken by the Hyderabad Bench. We are
fully aware that thevBench has to take into account the
ruling of a coordinate Bench of the Tribunal on identical
issue. However the question whether without issuing a
general or special order placing the TGT placed in the

Regional cadre into the all India' cadre in the vmanner

'prescribed in Rule 2(v) of the Recruitment Rules, a mere

letter can be issued providing for inter cadre transfer

which is the issue in these cases, was not considerad by the
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Hyderabad Bench in that case for‘wantiof pleading in that
régard. There was no plea in the.case before the Hyderabad
Bench thaf the letter providing for inter regional transfef
af Third Lahguage Teachers recruited regionwiée'was against
the provisions of the Recruitment Rﬁles. In -the case before

us, the issue has been raised and therefore the decision of

the Hyderabad Bench has no application in this case as the

same 1s distinguishable in the light of thé specific

"pleading in the cases before us. The contention that on

account of a clause in the appointment order, the appointees

could"be posted anvywhere in India, the applicants cannot |

impugn the transfer orders also, cannot be accepted , for a
term in the appointment order against the provisions of the
recruitment rules and against the specific terms of

recruitment would not be valid and_éhforceable.

15. - In the tresult in the light of the above discussions,
all the applications are allowed. The impguned orders

Annexure A3 in 0.A.532/2000 and the transfer of - the

applicants by the impughed orders in these cases are set

aside. There is no order as to costs.

. (T.N.T.NAYAR) ¢
ADMINISTRATIVE MEMBER

trs/n
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List of Annexures referred to in the Order:

0.A.532/2000
1. ' Annexure Al True copy'of recruitment rules as
’ per notification No.F2-29- .
NVS(Admn) dated 22.6.1995 with
schedule. - A i
2. - Annexure A3 '~ True copy of Order No.F.No.2-1/
2000-NVS(Estt) dated 25.2.2000 !
@ . issued by the 3rd respondent
revising the transfer policy .
0.A.646/2001 | | | '
1. Annexure A9 True copy of order'NQ.F.No.2—l77
: 2001-NVS(Estt) dated 27.6.2001
issued - by the
- Asst.Director,Navodaya Vidyalaya
Samiti for the 2nd respondent.
’ .
2. Annexure AlO True copy of order. Nd.F.No.l€§
' ' (IR)/NVS(MR)/2001-02/RL/1126 dated
9.7.2001 issued by the 4th
respondent. ’ ‘
0.A.656/2001
1. . Annexure A8 True copy of order No F.No.
2-17/2001-NVS(Estt)dated 27.6. 2001
issued by the Asst.Director, :
. Navodaya Vidyalaya Samiti for ‘thef
2nd respondent. . : i
2. " Annexure A9 ' True copy of order No.F.No.l- .
: e ' S 4(I R)/NVS(HR)/2001-02/RL/1126 po
dated 9.7.2001 issued by the 4th .
respondent. :
OTA. 66672001 O o
1. Annexure A4 True copy of order No.F.No.2-17/ |
2001 -NVS(Estt) dated 27.6.2001 :
issued by the Asst.Director, i
- Navodaya Vidyalaya Samiti for the :
2nd respondent. 3
2. Annexure A5 True copy of order No.F.No.l—;

4/(HR)/2001-02/RL/1126 dated .
9.7.2001 issued by the  4th:
respondent.



