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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH
O A. No, 528/91 . .
T.A. No. /9 . 199
o
DATE OF DECISION_.27.8.91
K.P.Sasidharan Applicant (s)
Mr.M.Girijavallabhan _Advocate for the Applicant (s)
Versus
The Postmaster General, v
- ; Respondent (s)
Central Zone, Ernakulam,
Cochin-682016 and 2 others o .
Mr.George Joseph, ACGSC__~~ Advocate for the Respondent (s)

" "CORAM:

The Hon’ble Mr.5,P, MUKER JI,VICE CHAIRMAN

The Hon’ble Mr. N.DHARMADAN,]UDIC-IAI; MEMBER

Whether Reporters of local papers may be allowed to see the Judgement?\’l/)
To be referred to the Reporter or not?‘fu,

Whether their Lordships wish to see the fair copy of the Judgement? W

To be circulated to all Benches of the Tribunal? jn .

PN

"JUDGEMENT

(Hon'ble Shri S.P.Mukerji,Vice Chairman)

“In this application dated 18.3.91 the applicant who has Been
working as a casual labourer and now working as ‘Extra' Departmental
Letter Box Peon (E.D.L.B ‘Pec'm) under the Senior Superintendent of
Post Offices, Ernakulatﬁ, has prayed that‘ the respondents be directed
to consider the applicgnt fof prdmétion to Qroup D cadre on a regular
basis duly reckoning his full time ser_\"ice as casual labbﬁrer since August
1982. According to the applicant he has been working under the Senior
Post Master, Head Ppst . Office, Ernakulam as a casual labourer from'

August 1982 onwards with more than 240 days of service in any period

of 12 months . He has passed the S.S.L.C and Refrigeration and Air-
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conditioning course. During thg period -bf eight years he ‘has  worked
also as Stamp Vendor, Group 'D' énd Chowkidar in leave vacancies.
" He is i at pre.sent working as E.D.L.B Peon provisionally in & perma-
nent vacancy. Referring to the Director General, Départment of Posts
letter dated 17.5.89(Annexure-A) he sFated that in accordance with
that létter for purpose of recruitment to 'Group 'D' posts ‘after the
non-test category Group 'Df dfficials,vthe next priority categories are
EDAs' of the same division anq cagual labourers. His grievance is that
in violation of tﬁese instructions, casuél’ laboureré who are junior to
him are being directl}{ ‘promoted' to Group D posts without following
any norms. He has sought intervention of thé Tribunal for getting
himself_ considered for one of the Group D posté lying vaéant.
2. The respondents in the counter affidavit have stated that
in accordance with thg records, the applicant was not working as a
full time casual labourer since 1982, as averred by him. The records
shqw that he was engaged to wprk as Group 'D'Chovykidar and Depart-
mental Stamp Vendor for different spells between 1984 and 1990 as

follows,

1984 : 98 days
1985 : : 141 days
1986 : Records not traceable
1987 : 112 days
1988 : 136 days
1989 .: 271 days

1990 - : 181 days
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They have conceded that he is working as E.D.L.B. Peon as a substitute
of the permanent incumbent. In accordance with the D.G, P&T's letter
No.45-24/88 SPB-1 dated 17.5.89 (Annexure‘—A) substitutes are ranked
last in priority but aBove the outsiders for the purpose of recruitment
to Group D post. ‘They haQé stated that at present there is no Group
l? post vacant. They‘ha.ve stated that per§ons named by the applicant
in the application were pfomoted to‘ Group 'D' posts because they were
fuli time casuai labourers, whereas the applicant has only been a
substitute., They have, howéver, conceded tyat at present the applicant .
is working as g substitute E.D.L.B Peon, buf he has glso worked as
a substitute in leave vacancies as Group 'D' Chowkidar/Stamp Vendor

]

etc.

3. We have heard the arguments of the learned counsel for

both the parties and gone through the documem:é' carefully. Both the

applicant as well as the respondents are relying upon the D.G, P&T's

letter dated 17.5.89 at Annexure-A. The letter is reproduced as follows.

" Sub:- Casual Labourers and Part time Casual Labourers-
Clarification regarding '

Sir, ‘
I am directed to say that references have been received

seeking clarification as to which class of workers should
be treated as full time or part time casual labourers.

2, It is hereby clarified that all daily wagers working

in Post Offices or in RMS offices or in Administrative
office’ or ' PSDs/MMS under different designations(mazdoor,
casual labourer, outsider) are to be treated as Casual Labour-
ers. Those Casual labourers who are engaged for a period
of less than 8 hours a day should be prescribed as part
time casual labourers.All other designations should be
discontinued. : :
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-3. Substitutes engaged against absentees should not be
designated as Casual Labourer. For purposes of recruitment
to Group 'D' posts, substitutes should be considered only
when casual labourers are not available. That is substitutes
will rank last in priority but will be above outsiders. In
other words, the following priority should be observed.

(i) NTC Group D' officials
(ii) EDAs of the same -division
(iii) Casual labourers(full time or part-time. For purpose

of computation of eligible service, half of the
service rendered as. part time casual labourer
should be taken into account. That is if a part-
time casual labourer has served for 480 days
in a period of 2 years he will be treated, for
the purpose of recruitment, to have completed
one year as of service as full time casual labourer).

(iv) EDAs of other divisions in the same region.

(v) Substitute (noy working in metropolitan cities)

(vi) Direct recruits through employment exchange.

Note:- .Substitute working in Metropolitan cities will,
-however, rank above No.(iv) in the list."

'fhe point at controversy is whether thé applicant who has been, accorq-
ing to the respondents, working as substitutes o_f Group ‘D.' incumbentsf‘
falls within the Categdry of ' substitutes’ re;ferred to in the afOre;said
letter. The terrs 'substitute' as a nominee' of an Extra Departmental
Agent who works on his behalf when the E.D. Agent goes oﬁ leave
" s . |
orxéother‘wise absent for _short period, occurs repeatedly in the Seryice
Rules for Extra Departmental Staff aﬁd the Director General's‘instruct-
ions thereunder. -For instance in Difector 'General's instructions(pages_
21 to 28 of Swamy's Compilation of Service‘ Rules for Extra-Depart- |
mental_ Staff -4th edition) below Rule 5 of Posts and Telegraphs

Extra Departmental Agents (Conduct and Service) Rules, 1964, the

following provisions have been made:~

\
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"During leave, every ED Agent should arrange for his work
being carried on by a substitute who should be a person
approved by the authority competent to sanction leave
to him. Such approval should be obtained in writing." '

The E.D Agent has to apply for leave in a particular form (page 22
of Swamy's Compilatior;) in which bhe has to give -the name, age and
gddress of the substitute and the specimen signature of the substitute.
4, Thg fact th/at a substitute of an E.D Agent is a nominee

of the E.D Agent is evident from the following provisions in the

- /

instructions: -

"

3. Approval of the substitutes in piace of ED Agents
proceeding ‘on leave - '

At present, it appears that  the choice of the substitute
is left to the ED Agent himself. In most cases, this arrange-
ment appears to have worked satisfactorily. There are,
- however, a few cases where the substitutes appointed
later claim regular appointment as ED Agents and are
not prepared to quit when required.

; It is provided in the latest instructions that the substi-
tutes should be approved by the appointing authorities.
It is not the intention that there should be any elaborate
procedure to be followed for according such approval.
In cases where leave is not got sanctioned in advance,
we may not even insist upon prior approval of the substitute
by the department should not be precluded from making
such inquiries into the antecedents of the substitutes as
‘considered necessary and to ask an ED Agent to provide
another substitute if it is found that the one actually
proposed by the ED Agent is not acceptable.

It will be a good working arrangement if substitutes
nominated by the ED Agent are approved in advance by
the competent authority so that there may be no difficulty
in granting leave of absence at a short notice in cases
of illness or any unforseen circumstances affecting the
ED Agent."

5. The ;rovisiqn for a nqminee of the E.D Agent to work
as his substitute during the ‘period of his leave has been extended
to situations where an E.D Agent is appointed to regular degartmental
post fdr sﬁort durations, but where theA E.D ‘Agent is not likely to

come back, the post has to be filled up in the normal manner.}The
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Ministry of Law have advised that thg losses sufferea by the Depart-
ment of Posts due to the defaults of the substifutes can be recovered
. from the original E.D Agent who offered the substitute to work on
his responsibility by a Civil Suit. It has been held by the Sub-Divisional
Magistrate, Dindigul that the nc;minee of the E.D Agent remains a
private égent of the Branch Post Master and no prosecution vyould
lie against him for criminal Breach of trust under Section 409 of the
LP.C. The Ministry of Law did not advise. the Postal IDepartment to
contest this decision in higher Courts(pages 27 and 28 of Swamy's‘
Compilation). The Ministry of Law fur_'ther advised that even though
disciplinary vaction cannot be taken against an E,D Agent for the fault
of his nominee, but if it is proved that the E.D Agent had not taken
reasonable caré in appointing his nominee, had faiied to verify the
antecedents of the nominee or by his negligence had permitted the
nominee to commit the tort, it would be possible to procged against
the E.D Agent departmentally. From the above it will be clear that
" a substitute of an EDA primarily is a nominee of the E.D Agent(for
- the acts of commission and omission. of whomi the E:D Agent remains

liable to a certain extent. He is just a quasi-agent of the EDA.

6. Clarifications were sought from the respondents on the
question whether the applicant was engaged as a substitute of a regular
Group D employee as distinguished “from a substitute of EDA who

is a nominee}éf the EDA, that is to clarify whether the applicant as



..
substitute of Group D had been nominated byz the regular Group D
employee as in case of substitute of EDA or had been selected by
the department. It was ‘felt by us that the word 'substitute' us¢d4in
D.G's letter of 17.5.89 relegating the substitutes to positions below
all the EDAs within or outside the division pertains to substitutes
of an EDA as his nominee and not to a regularl} ;«selected substitute
who is in the list of the départment for filling up shortQterm vacancies
as _av stop-gap arrangement. The learned counsel for the respondentsb
gave the follox;ving clarifications which is quoted verbatim as follows:-

" 3. It is submitted that the applicant had been engaged
as substitute to Chowkidar, Group D and Departmental
Stamp Vendor(both Departmental Posts, DVS belongs to
the cadre of Postmen). This is the substitute mentioned
at item V of Annexure A of application.

4. Chowkidar is in Group D Cadre. Incumbent of all these
own substitutes where they wish to avail casual leave
provided the substitutes are acceptable to the head of
the office (normally Postmaster.). In all other cases (such
as in regular leave vacancies where no leave reserve official
is available or vacant posts (till they are filled up by the
appointing authorities) the head of the office may engage
a substitute to manage the work of the person as on regular
leave or of vacant post by simply employing a substitute
who will be paid wages for that. The applicant is such
a substitute and not a casual labourer. Item V of the
Annexure does not include substitutes to ED Agents. (Sub-
stitutes to ED Agents are provided by them solves as
a condition of ED service). Both types of the substitutes
are not formally selected by the Department. The first
type of substitutes one engaged by each head of the office
for managing the work of absentee or vacant post till
regular arrangement made by the Competent Authority."

. - '_.‘.
We are afraid the clarification make§ the confusion worse con{f:_/;ounded.

Apart from the vagueness of certain words like the " incumbent of

all these own substitutes where they wish to avail ...." which the

learned counsel himself could not explain or correct , the learned
]

counsel has gone on to conclude on his own that the "applicant is



such a substitute and not a casual labourer" and that the substitutes
referred to in D.G's letter does not includé substitutes lto E.D Agents.,
He has, -however, cbnceded' that there are two types of substitutes,
one the nominees of »/regular incumbént and the other those .who' are
eng_agedQ by the head of the office. In the rejoinder to the clarification
the applicant has .themently urged that hé had never been nominated
by any Glloup~ D ;taff to work as his substitute, but he was selected
as a mazdoor by"the department.

7. ~ While we are ‘prepared tq. accept the contention of the
respc;ndents that the appiicént is now working as» an E.D.L.B Peon_
as a .substitute'ofb the perrr{anent incumbent to the post of E.D.L.B.
Peon, \‘)ve‘ h/ave' n§ reasoh to " accept the cgntention of the respondents
that .the applicant has been working as' a substitute of even "regular
Group D officials like the Chokidars/Departmental 'Stamp Yendors.
The respondénts have not produced Before us any instructions or rules
by which regular Class IV staff like the fegular EDAs can nominate
substitutes to work in their leave vacancies. .From whatever light
is available from the clarification of the learned counsel for the

- -

re#pondents, it appears that for filling up shorf-term vacancies of
regular Class IV staff as distinguished from EDAs, thg head of the
office énd ‘not the incumbcnt fix up the substitute, Thus the applicant

who admittedly was working in short-term vacancies as Chowkidar

and Departmental Stamp Vendor between 1984 and 1990, cannot be



9.

taken to be a substitute of an EDA as contemplated in the D.G's
_instr‘uctions date 17.5.89 at Annexure-A. At his worst, he has to be
considered to be a full timg casual labourer in erﬁployment since 1984._

8. - | It appears that in compliance witﬁ the directions of the
Hon'ble Supréme Court the -Départment of Posts has drawn ‘up a
scheme of granting tempora’ry status apd regularising ca;ual le;bourers
and have issued the same by a circular No.45-95/87-SPB da,te‘d 12'th
April 1991, In accordance with that scheme, casual labourers in employ-
ment as on 29.1.1.89 who have rendered continuous service of at least
one year with 240 days of er{gagenient(are td be conferred temporary
status with, ceriain benefits!i of wages, leaveA entitlement etc. They
are also entitled to ’be' treated at v'par witﬁ temporary Gfoﬁp D

employees after three years continuous service after conferment of

temporary status. They are entitled to be regularised under the existing

‘Recruitment Rules even in units other than their recruitment units.

For such regularisation they will be allowed age relaxation to the

extent of service rendered by them as casual labourers. The conferment

of temporary status has no relation to availability of sanctioned regular

Group D posts. Open market recruitment to Group D posts except '
‘ ‘ : A \ v .
on compassionate appointment is banned till casual labourers with

requisite qualifications are available.

9. _ In the conspectus of facts and circumstances we allow
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this application to the extgnt of declaring that the applicant is deemed
to be a casual labourer with more than 240 days of sexjvice in 1989
and directing, the | respondents to confer on him temporary status
and consider him for regularisationv’with all consequential benefits
in accordance with the Scheme of Temporary Status and Regularisation
promulgated by the circular of 12.4,1991. There will be no order as
to costs.

- ' %ﬁ' '

(N.Dharmadan) o - (S.P.Mukerji)
Judicial Member Vice Chairman
( % E;Mde) - | = 3

Nejoj
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Ne Dharmadan, Member(Judicial)

10.. I have gone'fhrough the judgment wriéten by
my leafned Brother, Hon'ble Vice Chairman. I agree
with hime . But I think I should also make a few

observations in view of the importance of the topic

discussed by hime

11. The question considered is the status and
rights of a 'substitute! Extra Departmental Letter
Box Peon (EDLB Peon for short) engaged in the Postal -

Department in the Post Office at Ernakulam, from the
list kept by R-3. |
12. The applicant was appointed in August 1982 by

the 3rd respondent, Senior Post Master, Head Post

Office, Ernakulam as 'substitute to Chowkidar, Group-D

and Departmental StampAVendor', in terms of Annexure-a,

the relevant portion is extracted below:

", ..Substitutes engaged against absgentees

should not be designated as Casual
Labourers. For purpose of recruitment
to Group-D posts, substitutes should

be considered only whencasual laboureXevs
are not availablee« That is substitutes
will rank last in priority but will be
above outsider. In other words, the
following priority should be observede.

i. N.T.C. Group-D officialse.

ii. EDAs of the same division

iii. Casual Labourers {(full time or
‘'part timee. For purpose of compu-
tation of eligible service, half
of the service rendered as part
time casual labourer should be
taken intc accounte That is if
a part time casual labouerer has
served for 480 days in aperiod of
three days he will be. treated, for
the purpose of recruitment, to have
completed one year as of service
as full time casual labourer.)

.,COO/
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ive. EDAs of other lelsmons in the same
regione

ve. Substitutes (not working in metro-
‘politan cities).

vie. Direct recruits through employment

* Exchange.

Notes Substitute working in Metropolitan

cities will, however, rank above
NO"(jiV)? in the listesee"

was not nominated by .any other employee but
13¢ = Admittedly the‘applicanqéworked more than

eight yéars in the leave vacancies with the label
'substitute! and completed 240 days within the‘
period of 12 calender months. He seeks statutory
protection and claims seniority over M/s. Ayyappan,
Babu and Mohammed, who had been promoted as Group-D
employee on '16«3=914: 2 Accordingly the applicant
prays: for a direction to promote him to Gr@&pAD

. post reckoning his présent:ﬁull time service as
EDLB Peon and earlier c¢asual labour service.in‘

leave Vadancies'from'August 1982 onwards.

14. fhe point for consideraﬁion oh the above
facts as to Whetﬁex“the applicant is an employvee
of the Postal Depaftment eligible for promotion

as Group-D taking intQ account his’ ﬁeriod service
from 1982 with thelabel 'substitute’.

dictionary - :
15. The/ meaning of the word ‘'substitute' is

LAY

'a person who takes the place of or acts instead
of another; an heir instituted in Roman, Civil or
Scots law»to succeed to property in case another
heir named cannot or will not accept the succession'-
(Webster's Third International Disctionary Vol.III

page 2280) « aAccording to Cérpus jurists Secendum,

: " MeeesThe word 'substitute'’. does not .
have of itself a common law meaning

. or any fixed and definite leggal

',meanlng, but usually it presents the
idea of something or some onhe substited
for another, and, as a noun, 'substitute'’

....‘/
[
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is defined as meaning one put in place of
another; one who acts or appears in another's
stead:; one acting for, or taking the place
of another, one who or that which stands in

the place.of another; one who or that which
takes the place or serves in lieu of another:
that which is put in the place of another thing,
or used instead of something else: that which
stands in lleu of somethlng elseseM T b s

|
. - i
e ) S I SR
dig el o " . |
'

XEXXHKK XHRXKXK

"eoos'substitution has been held synonymous

with 'subrogation' and it has been destinguished
from 'alternation', ‘amendatory?®, 'amendment®
and ‘modificationtes.«® (Corpus Juris Secundum
Vol.83 pages 766 and 767 respectively)

16. In order to understand the scope and legal'
implications of substitution and a substitute:
employees's right it would be appropriate in this
context to éxamine>the meaning of the doctrine éf
,}subrogation' for it has been held synonymous with
;substitution'.‘ Doctrine of subrogation is defined
as the sgbstitution_of anohtér person in the place
of a créaitor, so that person in whose favour it is
exarcised,succéeds‘to the rights of the creditor in
relation to the debte Inlother words a subrogatibn.generally-
arises by dperation of law where é person having

a liability or a right or}a fiduciary relationship

pays éd@bt due to another under such circumstaﬁces

that he‘is in equity entitled‘to the security or

obligation held by the creditors f£or whom he has

paid; This doctrine is closely akin to the equigéble
principle of ‘restitution' and'unjust evictmentf as is
contemplated in Sece69 of the indian Contract AéT.

But it does not owe its origin to statute, custom or

oo,ooo/
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common lawe It is really a creature/equity adopted

either from Roman Law or the givil law founded on
principles of justice and equity. The very objéét
of . this doctrine is tQ promote justice and to prevent
-injustiCe by compelling the péYment 6f debt by one
who in justice, equiﬁy and good conciousness should
pay it. It is an appropriate means of preventing
unjusﬁ enrichment. In Kakshina Mohan Roy Ve Saroda
Mohan Roy; (1893) ZOVioA 160,?5 person in possession
under a decree of a cou:t paid money.tp prevent‘é
sale of the estate for arrears of revenue and was
entitled to reimbursement even though the decree was
after wards set aside, because according to judicial
Qommittee of Privy Council, the claimﬁrwas in.the
nature of sélvagé and the law relating!to sale of
arrears of Govte révenue_recognisés an equity of
repayment in the case of a person who notAbeing a
proprietor pays‘the’Govt. money in good faith to

protect a claim’which turns out to be unfounded

17. Appiying the s ame logiCend'equitable érinciple
.whiéh underlies the doctrine of subrogation, a substitute
employee is entitléd undef the civil law considering the
quuity, justice and good conséiousness,alliéhe rigﬁts
previlages aad benefits which a person, in whose place

and on his behalf a substitute employee works,would

enjo? had ke been in office & the relevant period.

...00‘/
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Otherwise it would cause injustice to’the subs£itute
employee who works in the absence of a regular employee
in his place. The prinqiples of.criminal law and the’
liability of a substitute employeé for crimes and

offences have no bearing when we examine the scope and

legal_implicationS‘and rights of a substitute worker

~ who works., in the Post Office for getting his legal

'rights unde~r the respondents by way of regularisation
in service.

18+ The Industrial Pisputéé ACF,1947 also envisages
a éituation'anologous to substituteemployee, in Expl§nation
to Sebe252Cte aﬂhiSyExglénation definéé a 'Badli Workman'
as a workman whé has been employed in an industrial
establishment for a definite period in the place of
another workman whose name is borne on the muster rolls.
He is a workman whose name is included in badli list
and engagedvagainst a post when the real iﬁcumbent'in
that post is temporarily absent. Such a person has been
held to be enfitledlto.claim the status of permaﬁent
employee when he compleﬁés the statutofylperiod(see

‘Mahadév Tegtile Mi}ls V; Additional Industrial Tribunal,
1976 LabeI.C.1284)+ This Explanation was added by
amendmentlAct 35 of 1965, from 1-12-1965 for the reason,
as indicated in Management of Sree MeenakshigMills,Ltd.
V. Labour Court, 1970 Lab. I.C®836, that when an employee
had beén continuously workiné in a year w%thin‘the

...O..O/A
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course of which he had beén working for‘240 days, itAié
reasonaﬁle to presﬁme that.in the ordinary circumstances
he would also be provided with regﬁlar.employmént note
withstanding the label with which he is working. So the
name of the posts or the label undet which a person B
wquing‘is not the cruéial thing or the criterion to
decideAthe status, butvthe real state of affairs - the
actual relation between the concerned persons viz.'the
employer and employee. | In order to ascertain the real
re'latic‘mship éf empioyer and employee we have to lift
the viel and examineé the relation shib of thé parties

and decide the issue, in a’'gJiven case.

19. | The félation-sﬁiplof masﬁer and servant is -

essentially contractual. It is created aud continued
s

with mg?gé&l chsént. There is a body of generalvlaw

relation to master andservant and the source of this

law is Eng}ish Common‘Law to a large extent. But the

gquestion to find out whether the relationship of master

and servant exists.in a »given case is not an easy

task; Test after test have been inventéd by the courts

‘and'applied by the authorities. But most of them weré

given up as not acceptablee. ihe test now prevailing

as predominant is the test of Finding out whether

the employee is’part and parcel of the organisation and

'its economic refality for the role of a master in a

- . | O."Q./
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contract of Service may be assumed by any person
having regard to the facts axd circumstances of each
case. According to Barwell

"..In each instance it is a mixed guestion

of law and fact which has to be faced when
the problem posed is~to whom is the service
to be rendered and by whom are the duties

of a master to his servant to be performed..“
(Law of Service in India by Bar’ “Well and Ker
Vol. I page 37)

The celebrated jurist, Friedman explains the present
contract of emplovment as follows:

"...It will be seen, therefore, that the
relationship of employer and employee in modern
times is defined and regulated in part by
express or implied terms of contract beiween
employver and employees, partly by statute,
imposing dutiesand restrictions upon employees
and partly by collectiveagreements which
though some times etra legal in their opera-

- tion in effect, cannot be entirely ignored
when considering the rights and duties of

different partiess.«"{Modern L.aw of - employment
by Frledman page 80)

20. The eséende of the'réla;ionship of masterand
servant lies in the rendering of service -by the servant
to, or forttheﬁse of, or on behalf of the master
coupled with the power of control which themaster enjoys
over the work of his servant. fhe Supreﬁe Court in
Dharanéadhara Chemical Works Ltd. V. State'of Sawrashtra,
AIR 1957 SC 264 held that the<yéstion whether the
relationship between the parties is one as between
employer.and employee or between master and servant is-.

\

a pure question of fact depending upon the facts and

L .,0.../
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circumstances of the each case. This Tribunal (same

Bench) had an occassion to deal with an analogous

situation in Re. PADMANABHAN NAIR V. SUPDT. OF POST

OFFICES, ALLEPPEY AND ANOTHER, (1991)15 ATC 531 and

while considering the question of the rights of

provisional E.D» Agents stressed the importance of the

which depends upon nature of servicee

relationship between the partiesy The nomenclature

i
or thelabel with which a person works under an employer

A

is not a deciding factor. A substitute was also held
' \ .

to be an employee if he satisfies the test of

employer aad employee relationship as laid down by

‘ il
and '

the Cdurtsémribunalin this behalfe. Relevant portion

of our judgment reads as follows:

".+13. Accordingly, azlmost all categories

of emplovees are now brought within the

umbrella of the generic term 'workman'.e

Thus seasonal and casual emplovee is & worker
(in Rober D8 Souza V. Executive Engineer,
Southern Railway, (1982) 1 SCC 645), a

rovisional employvee is a worker({in Surendra
Kumar Verma V. Central Govte. Industrial
Tribunal-cum~Labour Court, (1980) 4 SCC 433)
a‘probationer is a worker {in Management of
Karnataka State Road Transport Corporation,
Bangalore V. M. Boraiah, (1984) 1 Scc 244) ,

a temporary empldyee is a worker (in Prabhakaran
V. General Manager, KeSeReT.C, 1981 KLT 164),
@ badli worker is also a worker (in Sarabhai
Chemicals V. Subhash N Pandya, (1984)1 SLR 693),
and aven an emplovee employed by the emplover
indirectly ‘through a comtractor is also a
worker (in Workmen of the Food Corporation of
India V. F.C.I., (1985) 2 SCC 136). Very
recently, it has been held by the Calcutta

Bench of this Tribunal that an ED agenht is a
worker in Asoke Kumar Sinha V. Union of India,
(1989 Lab IC 670)e That Bench in Birendra Chandra
Behera V. Union of India (1988)7 ATC 796,
rejected the contention of the learned counsel
for the Govte. that an ED Agent is anly a temporary
servant and hence Article 311(2) of the Comtitution
of India will not be attracted, following ,
the well-known case of Purushotham Lal Dhingra
Ve Union of India{AIR 1958 SC 36). The Tribunal
has virtually taken the view that when an ED

000/
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agent is given the full benefits of an
employee or a civil servant working

under P & T Department why should hebe
-deprived of the statutory or constitutional
protection ? .

14. We are fully aware of the modern
changing situations andthe developments
in the industrial jurisprudence ‘and also
the expanding trende In the 1ight of the

- latest aec151ons, there is nothing wrong
in taking the view that a substitute who
was allowed to work in the PosSt Office
continuously ..as stated in Ground A of the
Original Apolication for more than 3 years
as_an employee having all benefits available
for a full member is a workman coming within
the puereW Of the Act.O‘" (emphaSis supplied)

21. . In the instant case the position éfihe applicant
is similgr'to a Badli workman as indiéated in the
Explanation to Sec.25<C of.'the I.De. Act and it can also
be dealt with in the same manner; The applicant's

name was includea by the 3rd respondent in_the list

of approvéd depa:tmental candidates to work as substitutes
to be posted in leave VacanCieSe§ Stamp Véndor,.Groupé@
Chowkidar etce. He hadvbéén appointed in the‘vacancies
and admittedly hé had completed 240' days. If he completed
240 days, in a calendar year in thaﬁ capacity}andlhe is
other ‘'wise ‘qualified for Group-D post, he is ehtitlgd to
pe posted as Group-D employee after-being cgnsidered ‘fér
regularisaﬁion in accordanCe with law, particularly when
some of his jﬁniors were already regularised with effect

Y

from 16~3-1991g

22 In view of the above, I am inclined to alloﬁ
. - I-do SO:.
the application as observed by my learned Brother. / There

4

will be no order as to costs ‘1¢L/43,JLQV '
. . _ ' ‘qf

{(N. Dharmadan)
Member (Judicial)



