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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 528 of '1990

| DATE OF DECISION_19=7-1391
CK Joseph , Applicant (5)

M/s OV Radhakrishnan &
K Radhamani Amma

Advocra‘te_’for the Applicant (s)
Versus '

Chief PMG, Kerala Cirls, _ Respondent (s)
Trivandrum & 2 others

Mr KA Cherian, A_C GSC : Advocate for the Respondent (s)

The Hon'ble Mr. 5P Mukerji, Vice Chairman

&

The Hon'ble Mr. AV Haridasan, Judicial_ Member’

poN

Whether Reporters of local papers may be allowed to see the Judgement? '\/'v,
To be referred to the Reporter or not? Y,

Whether their Lordships wish to see the fair copy of the Judgement7 LW

To be circulated to all Benches of the Tribunal?: AN

JUDGEMENT
AV Haridasaa, Judicial Membsr
The short question thaﬁ arisss forxcansideration in
this appliéation is whether a,punishmént of withholding of
increment for 3 months wiﬁhout cﬁﬁélative effect will dis-

entitle an official to promotion to the next higher grade.

Ay

2. The Pactual matrix - is thus: The ;pplicantCK_Josapﬁ
whose rank in the CirclelGradation list‘ofupost Office Offi-
cials(Kefala Circle) as on 1;7.19§2 in respect of Time Scale
Postal Assistants was 1379 uwhile that of. Smt.TR Ambujakshi

‘ respectively
and Shri N Divakaran Pillai were 1380 and 1381/was considered

%i//””

by ths Departmental Promotion Committee(D.P.C.) for promotion
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to the next highgr grade in the scals of R5.,425-640 and was
promoted to that grade as per orders contained in the DPS(HQas)
Trivandrum Memo No;ST/5/11/84 dated 28.2.1984 w.e.f. 30.11.i983

. the order of

along with 59 others. This order was communicated byéﬁaniqr
Superintendent of Post 0Offices, Kottayam Division :ated
30.3.1984. The applicant's name was included in the above
ordgr(Exbt.A1) at 51.No.56. Buti5£hetircle Gradation list
of Post uféice OfPficials(Kerala Circle) as on 1.7.198% pub-
lished under S0/PTG/9/89-30 dated 5.5.1989 PSD Tvm. and cir-
culated under letter No.B1/4/CO dated Kottayam dated 11.1.1990
the applicaﬁt was placed at Sl.No.83§ showing the date of pfa—
motion as 1.12.1983 uhile Smt.TR Ambujakshi was placed at Sl.
No.633 and Shri N Diuak;ran Pillai at S1.No.342. The date
assigned for their promotion to the cadre was: shoun as

30.11.1983. As the date of the applicant's promotion to the

L.5.G. was alterad to 1.12.1983 Prom 30.11.1983 without any

, notic e to him and as he was given seniority below Smt.TR

Abujakshi and Shri Divakéran Pillai, on 22,.3,1990 the appli-
cant made a representation to the Chiaf.Post Master General,
Trivandrum invitiné his at;entian-ta the Government Instruc-
tions containad in Ministrj of Home Affairs Memo No0.9/13/62-
Estt(D) datedf10.10.1962 and No.é/ao/ea.estt(o) dated 7.2.1964
and cléiming that ths currency of,pﬁnishment of withholding of
increment which uas'ﬁa§ considered by ﬁha_D.ﬁ.C. as a disquali-
fication for promotion should not hazgzg’Ziiid.raaSOn to

bostpone his promotion. In reply to this representation, the

applicant was served with the impugnad order ‘at Exbt.AS dated
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14.5.1990 isgued by the éenior Superintendent of Pdst 8ffices,
Kottayam Division informing him that the Chief PMG, Trivandrum
had clarified that as thé applicaat wags promoted to L.5.G.
oély on 1.12.1983 as he was undergoing a penélty of withhold=-
ing of increment as on 30.11.1983, the‘peéitian‘aSSigned to

.

him'in the seniority list was correct. Ths applicant has
- o that
challenged this impugned order on the ground /the currency of
_ ~
penalty of withholding of increment awardad to him by oerder
dated 14.2.1983 at Exbt.A6 was over . by 30411.1983:and that

i . to be not over in view of the clarification™”
even if it is admitted/in the Ministry of Home Affairs 0.M.

g —
No.22011/2/68-Estt(A) dated 16.2.1979 which has been reiteratad
in tﬁa DG P&T's lestter No.35/9/84-SPB,II dated 19.5.1984 which
provides that punishment éf censuré, recovery of pecuniary
loss and stopping of incrémanta_de mét congtitute a bar to
bromotion of thefﬁfficial, provided, on the bésis of aﬁerall
assessment of his record of service, the OPC recommends <. -
promotion of'tha official te the next higher post, there is
no justification for altering the date of his promotion and
pushing him down below several of his juniprs. The applicant
" prays that as this'action without sven giving him a notice
ba%ég arbitrary, violative of Articles 14 and 16 of the
Constitution and against principles of natural justice, the
impugned order at Exbt:AS may be quashed and the Circle Gra-
dation list of'Post DfPice’Ufficiéls(Kerala ﬁircla) relating
cadre

~to the LSG423/EE,1.7.1987 at Exbt.A3 may be set aside to the

extent it adversely'affacts the applicant and that the

E]
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respondents may be directed to fix the rank and éeniority of
-the appiicant in the cadre of LSG on tha basgsis of his ssniority
position in the cadre of Time Scale Assistant in terms ofA
Exbt.,A2 seniority list rsckonipg the date of his promotien

as 30.11.1983,

3. The respondents in the reply sﬁatament have sought to
justify thé alteration of the date of promotion of the appli-
cant to tha LSG from 30.11.1983 teo 1.12,1983 and his placement
in the Circle Gradation list balaufcf those who were promoted
upto 1.12.i983 on the ground that}ét the time when ths D.P.C.
considered the case of the applicant for promotion, the fact
tha£ the punishéent of uithhoiding of incrément wasg current

was not brought to its notice,Athat in the order dated 28.2.1984
of the Director of Postal Sefvices(HQ) proﬁoting the éppiicant
to LSG at Annexure-R-1(B) it was clearly mentioned t;at_if a
punishment was current, the official should not be given prd-
motion and thgt their cases should be referred back to th;
Dps(Hm) and that the revised order dated 12.7.1984 prohoting
the applicant u.a.f. 1.12.1983 uaé issuéd under proper inti- |

\

mation to the applicant. According to the respbndents, as

.period of , only on.
the/punishment of withholding of increment for 3 months gxpired/ -
W o s

30.11.1983, the applicant was entitled to be promoted only

after 30.11.1983.

4, In the rejoinder, the applicant has asserted that

/ R
the rsvised order dated 12.7.1984 at Exbt.R1(C) was never

communicated te him and that he cams to know of the alteration
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of the his | , .
[p?;izzﬁégromation and lowsring of his position in the seniority

list only when the Exbt.A3 gradation list was circulated.

-

Se We have heard the arguments of the learned counsel on

AY

either side and havé also carefully perussd the pleadings

and documents produced. Exbt.Aﬁ is a copy of the ‘order dated
14.2.1983 of the Senior Supefintendent q? Rost 0ffices, Kotta-
yam imposing on the applicant a pﬁnishment of uithholding'of
the next increment to the stage of &.405/; due on 1.9.1983,

A careful reading of this order would leavs no dnubthz? the
fact that the Senior Superintendent of Post Offices intended
that the punishment should be only of withholding of incre-
ment and that tHere was no.iniention tb postpone his prémo-'
tion till the éxpiry of the péried for which'tha increment

was stopped. The raespondents in thé reply statement in
paragraph 11 have édmitted that the existence of a penalty
of’withholdiné 6? increment by itself is nq'bér faf consideewé
ring anbafﬁicial for promotion and hav; stated that ths

actual date of prqmotian cauld be only after the perioé of
penalty ceased toupefate.' The applicaﬁt has produced Exbt.
A7. Relsvant extiact from the letter of DG P&T 1e£ter No.

35/9/84-SPB,11 dated 19.5.1984 which reads as.folloﬁs:

"Promotion of an official can be given affect to
during the currancy of the punishment of monetary
recovery. In this connection a reference is invited
to the instructions issued by the M.H.A. in 0.M.Mo.
22011/1/68-Estt.(A) dated the 16th February, 1979,
stating inter alia that the punishment of censurs,
recovery of pecuniary loss and stopping of increment

‘do not constitute a bar to promotion of the official
provided, on the basis of overall assessment of his
record of service, the Departmental Promotion Commi-
ttee recomends his promotion to the next higher post.®

ey . - 00600.
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On the basis of this clarificatimn given by the DG P&T, the
learned counsel for the applicant argqued that the stand taken
by the respondents that even though the D.P.C. on the basisvof
the r;cord of ssrvice of the applicant considered him -to be
fit for promotion, his promotian‘cnuld bé effaétive oﬁly after

to be operatlve
the perlod of penalty of etappage of 1ncrements ceased [is

Ny _—
=unrea§bhéblé1- In the reply statement, the respondents have
not sven attempted ta‘explain how invview of tha clarification
givan by the DOG P&T in his letter dated 19.5.1984 at Exbt.A7
the respondents pould deny him the benefit of érumqtioﬂ w.s.f.

30.11.198°3, UWhat is stated about this point in the reply

statement is ”Thalstatement that penalty of uifhholding of
increment cannot stand in the way of promotion
is devoid of any merit and has to be rajected.”

The existence of the instructions in the DG P&T's letter
dated 19;5.1984 ’ig comp;etely igﬁoré? and is not attempted
to be explained éi;éll. The lsarned ACGSC appearing for the
réspondsnts did not bring te our notice anyégfggx rule or
instruction which would warrant postponmant of ﬁromotion of
an qfficial during a ﬁeriod uhiie he is undefgoing a penalty
of withholding of incremeqt Por a period of 3 months uithout
cumulative éffect. In viég of the eclarification given by the
DG P&T in his letter No.35/9/84-SPB.1I dated 19.5.1984 at
Exbt.A7, we find that ﬁha dscision.of the reshondents to vary
.tha date of promotion of the applicant from 30;11.1983 to
1.12.1983 is uwholly unjustified. Further, when the applicant

has categorically asserted in his rejoinder that he .has not Leam

£~
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given any notice regarding ths revisién of the dats of his
promotion from 30.11,1983 as shoun.in Exﬁt.A1, the reépon-
dents have not produced any avideﬁce to shouw that such a
?otice was givsen tovhim or that he was at least informed

of such a change in due time. There is nothing on record

. to shou that the order of the PMG at Exbt.,A3 dltéring -

tha' date of his promotion from 30.11.1983 to 1.12.1983 was sver .
communicated to the applicant. Further, even if it is

presuhed that actual premotion could be giVan.only after

théApanalty of withholding of increment ceased to bs

opsrative, while promoting the official, the order should

take effsét from ths date on which any peréon junior to
him was promoted on the basis of the recommndation of the
DOPC., Therefore, we are of the view that the alteration
of the dats of promotion of the applicant from 30.11.1983
to 1.12.1983 is arbitrary and unjustified and that the
impugned order at/Exbt.AS is also wholly unjustified aﬁd

unsustainable.

6. In the conspectus of facts and circumstances, we
allow this appiication, quash the impagnadrorder at‘Exbt.
As datad 14.5.1990;1:§ we set aside‘tha imﬁugnad Circle
Gradation list of Post O0ffice Officials (Karala Circls)

as on 1.7.1982 pertaining to LSG (Rs.425-640) under TBOP

. schems at Exbt.A3 to the extant that the applicant is

given rank No.833 with the date of promotion to that

cadre as 1.12.1983 and diract the respondents to Pix the

,"L/ ‘ | ceeB/=
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seniority and rankvof the applicant in £he said gradation
list, on the basis of his seniority position in the cadre
of Time Scale Postal_Assistaﬁts in terms of Exbt.A2 senio-
rity list and to grant hiﬁ all consequential bensfits,
Action en the above lines should be cqmpleted within a
period of tuwo ménths from the dgte of commﬂnication of

this order, ' There is no order as to costs.

(A.V.HARIDASAN) ' (5.P.MUKERJI)
JUDICIAL MEMBER ‘ VICE CHAIRMAN

19,7.1991
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

Fm"6/925%‘5’}/90
0. A. No.
T. A. No. o }dﬁﬁ

DATE OF DECISION _20-2-1992

Chief Posgt Master Beneral \Appncant (S)

Mr KA Cherian, ACGSC

Advocate for the Applicant (s)
Versus

Mr CK Joseph

Respondent (s)

_Mr OV Radhakrishnan Advocate for the Respondent (s)
CORAM :

The Hon'ble Mr. SP MUKERJI, VICE CHAIRMAN

&
The Hon'ble Mr. AV HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement%
To be referred to the Reporter or not ? AN

pwn o

Whether their Lordships wish to see the fair copy of the Judgement ? A0
To be circulated to all Benches of the Tribunal ? NS :

JUDGEMENT
(Mr AV Haridasan, Judicial Member)
The aoriginal respondents héve filed this review appli-
.ﬁation on the ground that the order is esrroneous aad happened
to be passed és the Tribunal was mislead ﬁy the applicants by
- producing nhly a‘paft of the letter-uhidh was marked as Annexure-
A7 in the original-application. But we notice that even aleng-
uithbthe revieuw application, the review applicanté have not
cared to produce'the full text, if any, of the letter concerned

%
to satisfy us as to how we were mislead by the applicant. The

AN
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Annexure-A7 was dated 19.5.1984. All the Annexures producsd
along with the review application are dated pfior toe 19.5.1984.

5o the latest instruction on the question dscided by us wuas as.

contained in Annexure-A?. Therefore the review applicants have

b~ ol

not ﬁgfﬁtted e circumstances or reascn to enter a finding

that the order.was erroneously passed. The RA therefore fails

and the same is rejected.

y: : -l
( AV HARIDASAN );Z , _ ( sP MUKERJI )
JODICIAL MEMBER VICE CHAIRMAN -

20-2-1992
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