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JUDGEMENT

The two applicants, who are Cabin Assistant St';ation

Masters at Ernakulam under Respondent-2, are aggrieved by their

pay fixation in the revised pay scale by the impugned order

dated 30.1.9,0 (f\nnexure A4), on the ground that, according to

\

them, such fixation has b een done wrongly, by incorrectly

Respondent-2 and the Railway Board's letter dated 23;6.88

referred to thereine.

following circumstances.
2.1 The pay scales

were revised with &ffect

2 The grievances of the applicants have arisen in the

interpreting the provisions of the PB Circular No.28/88 of the

of the Government of India employees

from 1.1486 in accordance with the

.
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provisions of the Central Civil Services (Revised

Pay) Rules 1986. In respect of certain employees of
the Ministry of Railuay§, the Réiluay dervices (Revised
Pay) Rules 1986 (Rules for short) were made appliéable
from 1.7.86. For all practical purposes, these tuwo
sets of rules are practically idgntical. Admittedly,

the applicants are governed by the latter Rules.

2.2 ‘ ‘The'seales.of pay attached to the posts of
[ their Assistat Station Masters/Station Masters prior to/and
revision o
5512283nd after revision from 1.1.86 are showun belouw,
Prior to 1986 Rules After 1986 Rules
s 330 - 560 R 1,200 - 2,040
B 425 = 640% R 1,400 - 2,300
‘ R 455 - 700 ) |
Rs 550 - 750 : R 1,600 -~ 2,660
Rs 700 - 900 ‘ Rs.2,000 - 3,200
R 840 =-1040 . R 2,375 - 3,500
2.3 The applicants were in the lower nost on the

'scale‘of Rs 425~640 prior to 1.1.86 and continued as such,
The First.appiiéant was drawing Rs 600/- in that scale
from 1.8.85 and the second applicant was drawing ® 600/~
from 1.4.85 and Rs 620/~ from 1.4.86. Both were sromoted
to the next higher post in the scale of R 455-~700 vide
Annexure A1. The firs£ applicant assumed charge on
28.7.86 and the second on 10.8.86;

2.4 On such promotion, the pay of the applicants
uefe Fixed‘at Rs 660/- in the scale of Bs 455-7C00 from
18486 in respect of thevfirst épplicant and u.é.?.

@ 10.8.86 in respect of the second applicant under FR.22-C,
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2.5 As the Rules came into fdrbe on 1.1.86, the
applicants opted for fixation of pay in the ?eQised

pay scale of R 1400-2300 from 1.1;é6. Accordingly,

the pay of both the applicants were fixed at R 1760/-
WeBefa 141486 in Ehe corresponding revised scale of

Rs 1400-2300 on the basis of the paydrawn by them in the

existing scale on 1.7.86. As the revised pay scale of the

higher post in the scale of Rs. 455-700 to which they were

/ them on 1.1.86
shall also be

fixed in atcordance (Revised Pay) Rules, 1986.%

with- -

promoted after 1.1.86 was also Rs 1400-2300, their ﬁay~
on that post was not Fi%ed. |

2.6 | Subseguently, by the Annexure A3 letter dated
23.6.88 of the Railyay Board (entlosed to the second
respondent *s letter dated %1.8.88 also mar ked as
Annexure A3),certain relaxations were announced in the

matter of Gpting for the revised pay scales. Para-3

‘ : - and
of this letter is material/ the relevant portion thereof

is reproduced below:

"In exercise of the powers available under Rule 13
- of the Railway services (Revised Pay) Rules, 1986
‘the President is pleased to decide that the pay
of Railway Servants drawing their increments annually
who opt to switch over to the revised s cale of pay
from the date of their next increment or subsequent
~increment falling after 1.1.86, but not later than
31.12.1987 in respect of the pbst held by fhe
provisions of Rules 7 of the Railway Services

\

2.7  Takipg advantage of this concession, the applicants

exercised fresh optioﬁs as at Annexure R3 électing to
continue on the existing scale of pay of their substantive
post tillvthevdate of earning the subsequent increment
raising their pay to R 640/~ uhiﬁh admittedly, was 1.8.87

and 1.4.87 for applicant 1 & 2 respectively,
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2.8 Acéordingly, bthhe‘imegned order at Annexure.A4
dated 30.11.90 the pay of the First'applicant was fixed
at B 1900/~ in the scale of f 1400-2300 from 1.8.67,
R 1950/~ from 1.8.88 and Rs ZDDU/f from 1.8.89. The
second applicant 's pay ués similérly-?i*ed at R 1900 from
1.4.87, Rs 1950/~ from 1.4.89.
2.9 . The fixation of pay by Annexure=-4 is guestiocned
by the applicants uwho contend fhat they are entiflea to
Qet their pay fixed at a higher stage on the basis of
their_pay.in the higher post held oﬁ’officiating‘basis.

. ' memo :
It is further contended that this/is not in accordamce
with the fixation envisaged in Rule 7(i) as made
appliéable to them by the Annexure-3 circular. The
applicants have, therefore, prayed that the impugred
Annexure Aa‘méhorandum‘be quashed in so far as it
concerns théir pay Fixafioﬁ and the respondents be directed
to Fixvtgeir pay Wee.f i.é.B? and 1.4.87 respéctivei%
taking inﬁo_account their pay in thé_higher officiating'
post in accordance with Rule-7.
3 The fequndents havelfi;ed a feply stating that
Rule-7 cpntemplétasthe fixation of pay in the revised
scale of pay only in respect of the post held on 1.1.86.
It is aléolsubmitted that both the existing scales of
E 425-52@ applicable tothe léyer post and R 455-700
applicable to the higher post have been replaced by a

%L’ common revised pay scale of R 1400-2300 and therefore,
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the benefit of fixation of pay on promotion could not be '
granted in ﬁhe revised pay scale. The Annexure-3
Memorandum -of the Railuways merely permits the officials
to éome over ‘to the revised pay scale in re;pect of

the post held by them on 1.5.86 Frﬁm a date laﬁer than
Te1.86 and yet,.get the benefit of pay fixation undgr
RuleJ. The impugned Annexure-4 order correctly fixes
fheir pay in the revised‘payscale after theyKEXBrcised

a revised option in pursuance of the .Annexure3 letter.

The applicants cannoﬁ be permitted to have such fixation

.- the
done - with reference to the pre-revised scale of/poest

to which they were promoted on 28.7.86 and 10.8.86

respectiuelﬁ because the Rules do not provide for this.

Besides, in their options.after the Annexure A3 circular,

‘they warited to retain the existing scale of Bs 425-640 /

tili they earned the incremenﬁ r aising their pay to
Rs 640/-.
4 We have heard t he learendc céunsel of both the
parties and also perused the records. The éontention

, runs as follous:= - '
of the applicant's counsel /(i) The benefit of fixation
of pay under Rule 7_uas originaily available onlx if the
employee opted for.the reﬁised scale from 1.1.86.
(ii) Houevér, the benefiﬁ of such fixation under Rule-7
is noQ made availabie by the ﬂnnekure A3 Membrandum
evéﬁ iF.the employee opts for the revised scale from a
later daie than 1.1.86 as provided in Rule~5., (iiI) Under

Rule 7, pay in the revised pay scale shall be fixed

as on 1.1.86 separately in the substantive as well as
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on.the officiating pﬁst. (iv) As'fixation of pay under
Rule-7 has been allowed from a latepkdate than. 1.1.86
(148487 and 1.4,87 inArespect of the applicants), £he
pay of the applicants in the revised pay scale should be
fixed both in respect of‘the substantive post in the
existing scale of $”425-64O aﬁd ih the'officiating post
in the pre-reviSed'scale of R 425~700, in accordance
with their option.

5 After careful considération of the provisions of
the rules, we are of the vieuw that this application has.
to be dismissed for the simple reason that thpugh the
Railway Services (Revised pay) Rules 1986 require that
tﬁe pay of an employee who has been promoted to a hiéhar
post after 1.1.86 has}necéssarily to be fixed in the
revised pay scsle, such fixation uiil have to be done
-only under the Fundamental Rules and not under the.forﬁér
Rules as will be shown presently,

6 It is necessary to first set out the scheme of

-the Rules tb understand the rival contentions.

6.1 The Rules have come into force from 1.1.86 (Rule 1).
6.2 There is a declaration that the scale of pay of
every post épeoified iﬁ Column=2 of the first'schedule -
i.e.,‘thé ; present scale" as defined in Rule 3 (3) -
shall be as specified against in column-4 thereof Frbm
1.1.86 (Rule-4). The poség in the " present scale® of

‘pay of Rs 425~64D_and Rs 425-700 in question in the
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present case as wll as another in the scale of R 425-700
are mentioned in column-2 at sl1.42 of the first schedule
and the revised pay scale applicaBle to all these posts

is R 1400-2300.

~

6.3 Unless otheruive provided, railuay empldyees
shall draw pay- only in the reyised pay cale of the post
to which they are appointed- Rule>5. As this rule is
important, it is reproduced belouw:

"5.Drawval of pay in the revised scales =~ Save as
otherwise provided in these rules, a Railway servant
shall draw pay in the revised scale applicable to
the post to which he is appointed;

Provided that a Railuay servant may elect to-
continue to draw pay in the existing scale until
the date on which he earns his next or any subsequent
increment in the existing scale or until he vacates
his post or ceases to drau pay in that scale.

Explanation-1 - The option to‘retéin the existingfscale
‘under the proviso to this rule shall be admissible
only in respect of one existing s cale,

Explanation=2 -The aforesaid option shall not
be admissible to any person appointed to a post on
or after the 1st day of January, 1986, whether for
the first time in Railway service, or by transfer
or promotion from another post and he shall be
allowed pay only in the revised scals.

Explanation- 3- Where a Railuay servant exercises
the option under the proviso to his rule to retain
the existing scale in respect of a post held by him
‘in an officiating capacity on a regular basis for
the purpose of regulation of pay in that s cale under
the Rule 2017 (FR 22) or Rule 2027 (FR 31) of Indian
Railway Establishment Code, Volume II or any other
- rule or order applicable to that post, his substantive
pay shall be the substantive pay which he would have
drawn had he retained the existing s cale in respect
,0f the permanent post on which he holds a lien or
would have held a lien had his lien not been suspended
or the pay of the officiating post which had acquired
the character of substantive pay in accordance with
any order for the time being in force, whichever is
higher .® : ‘

6.4 Rule 7 deals with the fixstion of initial pay in

the revised scale. This ruleAapplies only if persons dpt

(L’ from 1.1.86 { or are deemed to so opt) for the revised
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pay péy scéle agd not from any later date. Ihe pay
0F<such an optee as on 1.186 in the revised‘pay scale
will be fixed after adding to his ® existihg emdlumént’s“9
an amount of 20% of the bésic pay. This is the
attraction of opting for the revised pay scale from
1.1.86.
645 Under Rule 5 one can retain the "existing scale"
till four dates subsequent to 1.1.86 and come over to
the revised péy scale thereafter viz;btiil the date of
next increment'or the date of subseqpent increment, or
the date of Qacating'the post or the date one ceasesto
draw pay in that scale. In chh’a case,, Fixatiﬁn of éay
in the‘revised s cale from :the date optedbis doﬁe under.
Rule 9. In summary form, the revised pay uill‘be fixed
in the same manner as in Rule? excepting that 20% of
the basic pay will not'be added to the existing emoluments
and this benefit ;s denied to them.
7 When the employees made a representation seeking
arelaxation regarding the dates of pption to retain
the ¥ exiéting scale" it was directed that even if the
opfion is tﬁ retain the ﬁ-existing scale® in respect
of the post held on 1.1.86 till the date of next
incbement)uhicﬁ falls not later than 31.12.86, the
benefit of Fi;ation-of;pay under Rule 7 should be_gigen.
This was further relaxed by the Annexure-3 Railuay
Board s éircular dated 23.6.88. The benefit of Fixation

Uv/ of pay under Rule 7 was extended té employees who opted to
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retain the existing sale of thevaSt held on 1.1.86
till they ea?h either the next increment or the
subsequent increment, falling due after 1.1.86, but
ndt later thén 31.12.87. In éther words, if the
Annexure‘S cifculér had not been issued, the pay of
persons exercising such options will he Fixedvin the
revised pay scale under Rule 9 and.they will not get
the benefit of adding tonthe existihg emoluments 20%
of the basic pay. Thérefore, Annexure A3 is really
a partial amendment to Rgle S.
j/,~-‘ 8 An analysis of the provisions’of thga?ules is

now required to determine the_Question r aised. That
is being done as follows: f

8(i) The proviso to Rule 5 permits retention of the

fexisting scale® for some period aFter 1.1.86, the

effect of which is to permit electioﬁ td the revised

pay s cale from a date later thaﬁ‘1.1.86 at the end of

the pgriod. "Existing scale! is defiaed in Rule 3(2)

to mean the "present scale" applicable to the pbst held

on 1.7.86, - i.eo, the scale shown in column-2 of Schédulé~1

?.uhether in a substantive or officiating capacity.

Therefcré, only R 425-640 is the existing scale i.2.,

the'present scale?! of the post held by the applicants

on 1.1.86. The pay scale R 455~700 is only a *present

scale® and not an T'existing scale? because the applicants

held the bosﬁ on that scale only on 28.7.86 and 10.8.86 and

UL/’not on 1.1.86. Therefore,‘under the proviso to Rule 5,



_the épplicénts can elect only tomtain the 'existing scale?
of Rs 425-640 tillvtﬁey_éarn'the next increment.

B.2 The éffect of Rule 4 is that all posts which
existed as-on 1.i1.85 shall be deemed to Carry only the
revised pay scale on and after 1.1.86. It has, therefore,
to be now pr;sumed that the officiating post to which

the abplicants uere promoted on 28.7.86 and 10.8.86
respectively.did not carry the presenﬁ scale of Rs 455-700
at all but 'were really on the revised pay scale of

Rs 1400-2300 only,

v8.3 The oﬁtion under brouiso to Rule 5 uili not be
available, és clarified in the Explanation-2 to that
Rﬁle/if initial or Firét appointment is made.o;'or after
1.1.86, either by direct recruitment or if it is made on
or after 1.1.86 by transfer.or by_promotibn from another
post. This really clinches the issue. Such persons shall
he allo@ed pay in the revised pay scale only)due to thg
operation of Rule 4?as explained above. . Therefore,.the
pay in tﬂe higher post of Rs 455-700 has necessarily to

be fixed ihtﬁe}:évisedséale only wee.f. the date of
actual promotion i.e., 28;7;85 and 10.8.86 in respect

of the two appl?céhts and the appiicants cannot claih

any fixation of pay in thé dfﬁ.ciatkug pést in tﬁe revised
éacle frqm 14887 or 1.4.87 as the case may be.

8.4 The fixation of pay in the revised sqaie from
28.7.86 and 10.8.86 when the applicants were appointed

Uv, to a post on a higher 'present scale?, has to he done only
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under the normal rules for two reasons. Firstly, as
stated abové, the Railuay Servants.(ﬁevised pay) Rules
1986 do‘not have a provision for fixation in such a
case. Secondly, the Ministry of Finance has issued
clarification in OM No.F 18(1)IC/86—PT dated 15th
December, 86 (Instfuction’N0.15 uﬁder Rule 7 in Swamy ‘s
Compilation of CCS (Revised Pay) Rulés, 1986 corrected
Py 2.9 |
— upto 1.11.8?2 that in the case of Government servants
promoted to higher post or after 1.1.86, the pay in the
revised pay scale shéuld be fixed with reference to the
louér post under CCS (Revised Pay) Rules 1986 and then
the pay fixed in the revised scale of'the higher post
under the normal rﬁles. That c}arification is equally
applicable to the casgs of railwaylservants governed by
the Railuvay Servant (Revised Pay) Rules, 1986,
9 o The learned counsel argued that the Anhexure A3
Circular has, in fact, to be construed to have amended
Rule 7(1} also such that, despite uhate&er has been
stated above, the applicants have a right to have their
pay fixed under Rule é(1) on the officiating Higher
posts held by them from 28.7.86 and 10.6.86. There ars
tuo main objections to this argument. Firstly, Annexu?e A3
cannot be construed in the above manner because the
instructions therein have reference to only the post held
on 1.7.86. Hence these fnstruttions will not apply to
the post to which promotion was made after 1.1.,86. Secondly,

@// Annexure=3 itself is issued to liberalize the provisions

00.12
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of Rule 9 which apply only to Fixatian in the revised
scale from the date later than 1.1.86 upto uhicﬁ the
‘existing scale' has been fetained., By definition,
e%isting‘scalé refers @0 the scale of a post hei& on
1<11.86. Hence, Annexure-3 instruction too will apply
to posts held on 1¢11486 and nofithe posts to which
‘promotions uere méde'after 1.11.86.
10 "~ For the reasons given aone, we are convinced
that thle the pay of the applicants on the officiating
post held by them on 28.7'.56 and 10.8.86 respectively
should, no doubt;'be fixed on the reVised'pay scale, bu%
this will be done only under the normal rules and not
under Ruie 7 with effec; from 1.8.87 and 1.4.87 aé prayed
for.
11 In khe circcumstaNces, we find that this
application has no substance and it‘is dismissed. le-
‘make it clear that.the respondents cannot now take any
acfion adverse to éhe applicant in pursiance DF‘OUr
observations in para-9 supra.. J

12 'Thére will be no order as to costs.

(N Dharmadan) & *$ U (NV Krishnan)

Judicial Member ‘ Administrative Member



