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- Whether Reporters of local papers may be allowed to see the Judgement?\)e’
To be referred to the Reporter or not?
Whether their Lordships wish to see the fair copy of the Judgement? A
To be circulated to all Benches of the Tnbunal?,Q

JUDGEMENT

MR, .N. DHARMAD_AN, JUDICIAL MEMBER

A Rai;way Employeé who sbught éoluntary reti;ement
seeks pensioﬁafy benefits from the Respondents by filing
this applicatioa ﬁnder section 19 of the Administrative
Tribunals Act, -The‘applicant joinedbmorth Easﬁ Frontier
Railway as a Pharmacﬁst on.16.i2.1958. Whils:hefwa$2‘
working at Hubli his name was included by Cbntral Government
iﬁ the Forelgn Assignment Panel of Pharmacists., He
was sent to Libya on deputation. The samctionfardef
Annexure A-IY contains the temms énd conditions.' The

-

relévant clauses are extracted below:
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" The secondment will commence from the date
Sri T, M. Varghese relinguish charge of his
post on the Railways and will terminate on the
date he reé-joins.- '

X ‘ X . ~ X

X ‘ ' X , X

Foéreign Service Contributions

Sri T, M. Varghese shall arrange to pay his
own subscription to SRPF AS ALSO PF Pension/
contribution on the basis of his railway pay
during the period of his foreign service. No
leave salary contribution shall, however, be
made as this period will be treated as
Dies-Non for leave.,.."'

2.  He worked in Libya.w.e.f. 15.5.1973 to 24.4.1979
Though at the time of deputation the appliéant was told .
thatﬁthe'émount‘oﬁ foreign service contribution to be
. paid by hmﬁ;willﬂbé;f intihaféé";ﬁy:W the respondents
he has nét received any commuhication informihg'ihe
exact amount Qf foreign servicé contribution to be
remi tted by him. Thefefore,.he sent repeétéd letters
from 12;1.1974 f(the first letter is Annexure A-4) for
getting Iinfermation about the ciuanj;.un o £ the amount
so that he may remit tﬁe same by chequé. After his
assjignment iﬁ Libya he could not leéve étation_because .
pe was in cha;ge of stores, as Stere-Keeper?ia;Chérge,

of medical stores departmentof the Govt. of Libya. He
waé making attempt for the reléase from Libya and
exteﬁsicn of his foreign deputation by the Government
of India through the Indian Embassy. He got information
vide Annexure A-13 letter dated 18).12.197.8-, a letter)
sent by the Embasz of India to the applicaét,stéting
the the Railway Miniséry has infénned the Embassy that

the permissible period on deputation of 5 years granted



to the apvlicant is§ already over and that he should
repért td India without any further~deia&. Accordingly,
he g@t permission of the foreign employer and the
applicant was permitted to leave Libya after relinquishing
his duty w.e,f, 24,42,1979. Annexure A—14 is the sanctién
order. The appiiéant as per his'letter dated 9.5.79
Annexure-AdfTaddressed to the‘Divisionai Supdt. South
Central Railwa; requested to permit him to proceed on
Yoluntary retimment w.e.f. 9.5 1979. The applicant was
.inﬁermed by the Divisional Supdt. by Annexure A-8 letter
that he}Shouid bay a Sumvof.%t_ZIQO/; in lieu of.three
mdnths notice for vlrnrary rgtirément. This was paid by
hiﬁ aé‘per cheque dated 1#.5.89 referred tavir Anpexure
A-1X.
3.  The aﬁpliéant,sougst vqluntéry retirement as provided
4undér-FR_5§7K:since he has completed statutory minimum
period;- Tbis}was clear from Annéxur; Aei@.nepreséntatiom
déred‘9.9.éo sent by the applicant to the Divisional."

t

Railway Manager, Hubli. Annexure A—16 communication from
' - give
the Railway Mnnager does not/aetails either the
acceptance of his proposal for retirement or about the
extension of deputation. Hence, he again filed
representations of fering his willingness to pay the exact
amount due from him towards foregin service contribution
'provided he is informed about the gquantum, Uitimately ‘

he received Annexure A¥UIT letter dated 2.11.88 from the

Divisional Railway Manager, Hubli intimating him to
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'remit'the foreign servicé contributiohcextending to
Re 13,277.60 (Indian currehcy) with interest. Since tﬁe
payment was directed 1ni¥X¥§appropriate foreign currencf
;xgxxxxxxxxxxxxxx%»inéludﬁngthe 1nterest;‘the applicaﬁt
informed the Divisional Railway Manager by Annexure A-fyIIT
reply that he is prepared to pay the exact amount for
foreign service contribution provided the interest for
delayed‘paymént'is dedﬁcted from the amount because the
delay was not eécasioned by any default on the part of the
‘ aéplicagt. The applicant received Annexure.A-lé commuﬁi-
gatién from the Ministry of Railways intimating that the
applicaht'svrequest foﬁ voluntary retirement can be
considered bhly if he has naxhnﬁitwenty years of sgrvié%?iﬁ?t
Since there is over Stayal;'the périod of applicant's duty
on depuﬁatioa can be regularised after getting clarification
from the Ministry of Externala Affairs, Furthef.
representations were also sent by the&applicant. éltimately
he réceivéd Annexure-XX proceedings in Feb;uary, 1989
rejecting the request for valuntary.retirement on the
grouhd that the ap@licant has only 16 years of service and
that}the queStion of relaxation of his over stayal at
Libyé beyond the permissible period of (5 years cannot be .
: cempﬁted for gfanfing pensionary bengfits. Under these
circumStances, the applicant filed this Appliéation

| _ | shd A
challenging AnnexuresXVIL and XX orderq(for a declaration

that the service of the applicant in Libya has to be



treated as qualifyingvsefvice for reckoning tﬁe

+ total period of Serviceveflthe applicant in grdér to
grant the‘pensionary beéefits.

4, The re;pondents filed detailed counter affidavit
denying the ﬁarious allegations and averments made in
the applicatioﬁ.‘ But théy-have admitted that theré is
a series of cerrespcndencé between the applicant and
the Railwqys regardihg.the question of deduttioéna

of foreign service contributiona aﬁd reqularisation
of his sgrvice. But iti{{is netbpossible to verify

" the same with regards to the documents ﬁroduced'by the
applicant becauSe.of the~destru¢tion of the entire

_ recol;'ds 6n firé accident»occured in Hubli Division oﬁﬂée
in 1981. However, the applicant has not'paid‘the ‘
~amount payable by him towards foreign service

" contribution either ié faﬁeign‘currency or in ihdian
currency in spite of Annexure XVIT letter dated
©2.11.1988 which was a general order passed in favour
of the apnlicant<takdng a very lenient view of the
matter even by condoning his 1ap5es in maklng the
timely payment in foreign currency. By letter at
Annex#re A-VIldated 9.5;1979 the applicant wanted
permission to remit three months salary pﬁrpoﬁtingxto be
i lieu of notiee,ﬁay. Hence the‘said notice pay was

fixed at gs. 2?9@iand it was received. This cannot

be £reated as an acceptance by the Department of the



request made by the applicantvfor voluntﬁry retirement.,
Right Qf voluntary reti;ement with‘pensienary benefits
on completion ofﬁtwenty years of Service is a special
right conferred on tbe railway servaét?and this cannot be
granted to the applicant Sigcé he is a defaulter and thé

‘applica+ion)is 1lisble te be diqmissed. _
learned b —

5. We have heard arguments of the toumsel on both

N

si@es. The épplicant‘s élaim ﬁhat he was not given

| timely intimation for.making the payment dflforeign
service contribution is amply'supported'by.the
correspondenée and the documents pfedﬁged'in this case.
EveriXX, since the'applicant joinéd foreign service in.
Libya he was:sendipg repeated 1etters/represeh£atiops

to the Railway authorities for fixing the qﬁantum t6 be
paid by him ih tﬁis behalf. For the first time the amount

was»fixed by the Railway on 2.11.1988 as seen ffom

N

Annexure A-XVI. This letter reads as follows:

"Your &ase was referred to Rallway Board fer
consideration. Rallway Board desires to know
whether your are willing to remit foreign service
contributicn for entire duration of your stay on
secondment at Libya, in appropriate forein
currency. The approximate amount to be credited
by you ircluding interest for delayed contribution
upto 31.10.1988 works out to Rs. 13,277.60

(Indian currency). The amount mentioned
includes foreign service contributicn upto
18.12.1978 and interest upto 31.10.88 only.
Further interest beyond 31.10.838, till date of
actual remittance, has to be added at the

, time of actual remittance,

Please advise by return whether you are in
a position to pay the said amount in foreign
currency to consider your case for treating
the entire period of stay at Libya, as on
deputation by Railway Board."
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o The_default,lif any, cn the facts and circumstances
of éhis case, onlthe pért of the applicant is te be
attributed, it can 6nly from the dgte of receipt of
Annexure A-XVII because_till thep the applicant was ﬁever
infcrméd of the amount to be éaid by hims; It is seen from
‘ further proceedings thaﬁ the applican£ wés willing to pay
the amount provided the interest portion iS deducted from
the amount shown in Annexure XV;I. Byt the said request
of the applicant has not been considered and dispesea of
till‘thé‘filing of ﬁhis'case. Under these circumstances,
the default is on the part of the Railways because the
appl;cant wgs repeatedly writing to the Railwayg for
cefreét'quantum of the amount t§ be paid by him; but the
Réilways did not take a.final decis;on disposing of the
representations after giving an epportupity of being hegrd
_ to the applicaht. Hence, undér these circumstghces, the
applicant cannot be treated a defaulter in this behalf.
6. The applicant'’s request for voluntary retirement,
by his letter dated 9.5;1979 (Aﬁpexure-VII) appears to
have been considered when the Railway has péssed
Annexure VIII 1ette£ intimating him to pay Rs. 2190 in

lieu of three months® notice pay. In his application he
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has specifically stated that he has completed 20 years
)
of service on 16.12,78 andhe wishes to go on voluntary
: | :
retirement from service w.e.f; 9.5.1979. It is after
adverting to all fhese aspects and the request that the
RaiiWay has  permitted the applic§nt to pay the said
-amount and accepted the same by chqque.ﬂ So it is to se
presumed that the Railways have no objection at th§ time of
@:@ntinq permiss;on to the ﬁpélicaﬁt to proceed on
‘retirement at his request particularly when no disciplinary
proéeedings are pending or initiated against the applicant
fpr the alleged 6ver stayal by the appliéantlin ﬂibyé. The;v
applicant ms given é convincing explanation for his
over=-stayal beyond the permiésibie periced iﬁ Libya. He
submitted that since he was ;n charge_qf the stores he
_ was unéb;e to ieave the station without getting permission
from the Empleyer in the coumtry in which he was working
particularly when he was in charge of,sﬁores of chemicals.
7. In the counter affidavit the respondents have stated
that Annexure XVII is a concessional orderibaSSed after
taking a lénient view df.the matter "evén by condoning his
lapes iﬁ making t}meiy paymentvin foreign currency."

Since the respondents have condoned the lapses, it is fair'
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and proper to grant the applicant the pénsionary
benefits dQue to him after accepting the amount already
fixed, a sun of &s, 13,277.60 being the foreign service
contribution due from the applicant.
e.b In the course of the arguments, the learned counsel
Shri P.,Santhalingém, appearing fgr the applicént fairly
submitted ghat his client is prepared to remit'thé
aforesaid amount provided the interest portion is‘deductedv
from it,
9, | Héviné heard the arguments,we are 6f the view ﬁhat
. the applicant cannot figgle out of the liabllity éf
payment of Rs. 13,277.60 being the»foreign service contri-
| buticn alreédy fixed by the Railway in this case even
s ﬁhough it include a part of intgrest. But haviﬁg regard
to the facts and circﬁﬁstances‘of the case we are of the
view that the applicant cannot be made responsible for
ahy further interest on this amount. Accﬁrdingly,'we feel
that justice will be mgt in this case if we dispose of
the application with directions.
10, In the reéult. we direct the applicant to méke the

payment of Rs. 13,277.60 in Indian currenqy'within a perioed

of one month from the date of receipt of the judgment.
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If the applicant makes the payment as directed above, the
respondents are directed to count his éntire foreign service

in Libya as qualifying service for purpose of pension and

. determiné the pensionary benefits due to him in accordance

with law and pay him his dues, This shall be done within
§ .
a period of three months from the date of receipt of the

amount of R, 13,277.60 towards his foreign service

- contribution, if the applicant makes the payment as directed

above, -

11, The application is accordingly disposed of as

above., There will be no arder'as to costs.

Mo o

(N. DHARMADAN) ) (N. V. KRISHNAN)

JUDICIAL MEMBER ~ ADMINISTRATIVE MEMBER
kmn




