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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No. 512/90

T.A. No. 199

DATE OF DECISION_31.7.1991

Ve Abdul Kader Applicant (s)

Mr. OV, Radhakrishnan, &  Advocate for the Applicant (s)
R. Radhamani Amma.
Versus

Chief Pogtmaster General, Respondent (s)
Kerala Circle, Trivandrum &
Six othars.

. Mr. P. Sankarankutty Nair,

Advocate for the Respondent (s)

ACGSC.
_CORAM :
The Hon'ble Mr. SP Muker ji Vice-Chairman
The Hon'ble Mr.' N. Dharmadan - Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement»?»{?
To be referred to the Reporter or not? A

Whether their Lordships wish to see the fair copy of the Judgement?m

To be circulated to all Benches of the Tribunal? A%

pPON

JUDGEMENT

SHRI N. DHARMADAN, JUDICIAL MEMBER

A-ratired postal employese seeks for a dire;tidn
to the respondents 1 tq 3 and 7 to‘?ix his pension aﬂd
other retiral banefits‘taking into account his last pay
in the H.S.G. II without regard to the termination of his
officiating promotion as Deputy ﬁbst Master (HSG II) om

the basis of Ext.a 22 .arid for a further direction to grant

the benefit of fixation of pay in the Cadre of LSG

y WeBePe 23.2.1976.

‘Q'o/"



2. The applicant entered sefvice in Malabar
Division of Po;ts and Telegraphs Department as a
Clerk on 15f5’1953° The saniofity in the‘clarical
cadre was to be determined under OM dated 22.6.1949
on the basis ;? length of service in the grade;

The seniority of thé,applicantluas accordingly
‘determined, but it was on the basis of the date of
canfirmation under an'G.ﬂ. dated 22.12.1958. There
arose a controversy as to ‘uhathar the }date of
antrg or date of confirmat ion in & cadre is to.be
taken as the basis for dstermining seniority. This
was éettled by the Supreme Court inm Union of India
Us. Ravi Varma, AIR 1972 SC 670. The court held
that ﬁhe OM dated 22.12.1959 has no rafrasbective
ef fect and does not apply to‘parsons appointed
beéore the date of the OM . So the applicant%s o
'anti£}ed to ﬁount his seniority from the datq of his
entry in service. The Governmeat also issued
anqthef DMldated.22.7.1972 laying.doun the general
principlesvand criteria to be followed for determi-
ning the seniority of Qaricus_catagories of persons

employed in central services. Subsequently the
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seniority of the officials like the applica nt whe
entered the s;;vice baefore 22.12.1959 were refixed by
qounting their length of service in the grade as per
Ext.A 1. In Ext. A 2 gradation list of post office

Y

officials as on 1.7.1977 prepared on account of

the 5
the refixation of the seniority/applicamt became
senior to many of the persons who got seniority
because ?f the fixatiocm of the sama considering the
date of.confirmation. He was assigned rank at
Serial No. 4?8 while Sri P. Balakrishnan Nair,his
junio£ was given a place ét Seriél No. 495. But
Bal a krishnan Nair happened to be promoted to'the
post of LSG w.a.f. 23.2.1976 on the basis of his
seniority fixed with refarence to date of confirmat;on.
In Ext.‘A a’ Circle gradation list'of post offics
' officials, Shri Balakrishnan Nair uas given the
date of ccmmancameht.of continuous service in_LSG as
23.2.1976.  According to Rule 272+A of £ & T Mannual
Vol. IV Promotion to lower selection gradé in thse

geheral lina is to be made on the basis of seniority

cum Pitness to 2/3 of the LSG posts in an year.

The 1/3 of the posts in gach calendar ysar will be

e/



filled up by selection. The respondents 4 to 6
while working as Tims Scale Clerks were selected and
promoted to tha LSG.(géneral line) against 1/3

guota of vacanc;as as per Ext A 4 Memo. fhg appli-
cant was promoted td LSG 06 regular basis és per
Ext A 5 memo against 2/3 vacancies of 1979 and

"the respondents 4 to 6 were prqmoted to LSG against
1/3 quota of;the same year.

J. The applicant claimed sehidrity over res-

o _ | because &
pondents 4 to 6 and Shri Balakrishnan Nair/uhile

the applicant was at Serial No. 20, Shri Balakrishnan
‘Nair was at Serial Np. 26 iﬁ Extf A S Sehiority list
.o?iLSG of genaral line. (He was already promated,

to the said post'u;e.P. 2352»1?7§_bbt the_daté has

énd‘ | '

‘not been shown in Ext 5)/eccording to Rule 272-A
‘of the P&T Mannual Vol. IV all persons prométed

against 2/3 vacasoies insa-year uould ecblock
‘\'y»\ i S e o =) L Soare /;4,_1..%} .

: $§§ﬁ@acanﬁias by selection. Bbaoedooex Under thé-
aboyve Tule the applicant would rank senior to.
respondent 4 to 6 in the cadre of LSG. It was submi-

tted that had the applicant been given his rightful
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seniority based on his continuocus length of his
éervice as'providgd in the Ministry of Home Affairs
CM No. 9/3/22vﬁstt. D.déted é2.7.72 at the.appro-
pfiate time he would have beén considered for
promotion in Feb 1976 élong uith.his Jjunior #.
Balakrishnan Nair. But thé applicant was not conside-
red for promotion on any date prior to 30.9.79.
In fact qccording ta the applicant he ought to havs
been considered for promqticn in implfmentation aof
Exts. A B & ﬁ 7:orders'uhich are ;aying déuﬁ the

N
principles and pnoceduﬁa;‘ for seniarity and praomotion
of officials who got éppqintad to the service bet@een
22.6.1949 to 21.12.1959. 0On coming to know that the
applicant's junior M/s P. Balakrishnan Nair and
K. dealan were promoted to LSG cadré in'Februafy 1976
and 1978— the applicant submitted Ext. R'B'represen-
tation on 28.2.1985.. It waé'rejected by Annexure A 9

" dated 8.5.86 stating that Shri Gopalan was promoted

on ad-hoc basis amd- the memo dated 5.4.78 against the
Sir

2/3rd quota of vacancies and that the seniority of

the officials’ was subsequently revised. The ad-hoc

¢

promotion given toc Shri Gopalan doss not confer any
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claim on the applicant as he got his'prbmatian from
due date. Regarding Balakrishnan Nair's promotion

it was stated that the said prometicn was under

1/$rd quota of v;cancies and cannot be relatéd to ;hat'
. of the apblicant. éince,the reasohs given in

Ext-A 9 are urbng,»the applicéht again Filéd repre-
sentation Ext A;1D For.a review. This uas also
rejected'by Ext'ﬂ 12 dated 54/10/1988. Théraafter,
.the applicant submitted a representation Ext A-13
pointing out that his rank in th% Circle Gradation -
List of 1982 is at Serial No. 297 while sh;i»
Balakrishnan g;ir is ranked at Serial No.303 and

| he is &rauin; higher pay on the basis of the earlier
promotion. He requested reviauvéf hiS'CaSé under
FR‘27(7)1and for granting stepping up his pay.

This request was alsoc rejected by Ext A 14. His

further detailed representations were not considered-

in accordance with lau. ULtimately.he got Ext A 22

v

rejecting his'reqdests.“ The applican%has filed this
applicatién under Section 19 of the Central
Administrafive Tribunals'Act, 1985 challenging

cend/-



Exts A 12, A 14 and A 22. He ealso seeks for a

direction tﬁ the regﬁondénté, 1to 347 to fix

his pension and other retiral bensfits graﬁting his.
pay in the cadre of LSG w.s.f. 23.2.1976 unqer‘

Exts A6 & A 7 and’graﬁt him all‘consequential benefits.

4, The respondents 1 to 3 and 7 in their counter

‘aPfidavit admitted that thers is a Pixation of

sgniority in respect of thoss who hava‘entereq Ehéf
service between 22.6.1949 and 21.12.1959 on the basis =
of ths date of confirmation. But, when the Supreme
. . |

Court settled the legal position regarding seniority
of these officers cansiaerable ef?qrt has to be

made to revise the gradation list already prepared
and cifcuiated it among thé officers.' Qhen the
sgniority was re-csst on the basis of Supreme Court
judgment an anomalous poéitidﬁ érose. Hence, it uas
further ordered that the pay of some of the officers

)

who became senior undér_the reﬁised ordérgiﬁo bé

b
Pixed under FR 27 notionally with oPfect from the
dats ofvp;omotion. The respondents further submitted
that Balakrishnan Nair haﬂ,already been promoted
to the post of LSG Proh 23.2.1976 much before

implementation of the revised senicrity orders

under the then existing orders. When the seniority

eese s /™
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posit%qn was recast, Shri Eélakrishnan Nair who
commenced service in tﬁa post office as clerk oq
15.6.1953 beacame junior to'thevapﬁlicant uho
cohmenced service on 15.5.1953. But, sinca Shri
Balakrishnan Nair was promoted to LSG from 23.2.1976
he was not reverted in terms of thé orders of the
Director Ganaral. The applicant could not be promotéd
to LSG for want of vacancy. So notwithstanding
re-assignment of seniority in terms of the Supreme
Cpurt decision, the applicant could not be promoted
as LSG. till 1979 for want of vacancies. Tha turn of
the appliqant céme only in 1979 and he uas.pfomoted
w.eefe 30.9.79 against the piéscribed 2/3 quota of
vacancies., Thes promotion of Shri Balakirshnan Nair
to LSG was under foréuitous circumstances and it was
- given effect to from 83.2;1976 on éﬁa'basis of his
selaction against the “vacancies cf 2/3rd quota of
1876, under the then exis;ing‘orders amd it cannot
be altered at present. Thé respondents.4 to 6 uhile
working as Time Scale Clerks were selected to LSG
&
against 1/3rd quota of cacancies of 1977 but were

promoted only in 1979. Accordingly, they will rank’

'EL// senior to the applicant since ﬁhe applicant was

oo/



' given promotion against 2/3 rd quota of 1979.

Unde thesa.circumstancés this application is
1iable to be rejected as devoid of any merits.

5. We have hsard the arguments and perused
the records. The applicanﬁg cese is based on

Ext ﬁﬁ and A7 which uwere issued after the Suprems

Court decision in view of the anomalous position
and b

arose due to the Pixatioqﬁrecasting of the seniority

based on the length of continuous service for the

.

persons who have entered in the\éerVice betwean
22.6.1949 and 21.12.1959. Ext A 6 provided as

Pollows:

. /

" I am directed to invite a reference to

the instructions issuedin this office letter
of even number dated 12.4.78 regarding fixation
of seniority of officials in the operative
offices appointed during the period from
22.6.49 to 21.12.59 and preparation of revised
gradation lists and to saythat the question
of giving benefit in the matter of fPixation
of pay, tc such employees as are promoted,
or are deemed to have been promoted to LSG
cadre from a date later than 4.1.72 in pursuance
of the imstructions contained therein, has

been further examined by Government in the .
light of the decision ecnveyed in Dspartment&l)
of Personnel & Administrative Reforms Office
Memorandum No. 20011/1/77-Estt(D) dated 13.4.78
as amended vide that Department's corrigendum
of even No. dated 36.6.78 (copy enclosed) and
the Pollouing decisions have been taken.

The President has been pleased to dscide
that the pay of those employses who on the
basis of their revised seniority in the
cadre of clerks, sorters, tslephone operators
etc. assigned as per instructions issued in
DG P&T letter No. 45/1/74-5PB 11 dated 12.4.78 .
are considered by the D.P.C. suitable for
promotion to LSG Prom a date later than 4.1.72
may be notionally fixed w.e.f. 4.1.72 and their

N
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T pay on the date of. actual promotion flxed

accordingly ynder F.R. 27 provided the
appointing authority satisfieg itself in
each case that empleoyee in question would have
been considersed for promotion at the appropriate
time, had he besn 8851gned his raghtful
seniority ab-initio, wviz. what is sought to
be ass;gned tc him under the instructions
of 12.4.78., This bensfit, will howsver, not
beadmissible if the employes concdrned is not
Pound suitable for promotion to the LSG by
the DPC when his suitability for promotion
WweBsfe 4.7.72 i8 considerasd on the first
occasion. The arrsars arising out of such

: notional fixation of pay, w.g.f. 4.1.72 or

\ the later dats, as the case may bs, would,howsver,
be admissible from the actual dats of promotion
anly. The benefit of this pay fixation will
.not entitle the employee to any furthsr benaflta
such as saniority in the grade to which he is
promoted . etc." :

The OM No. 20011/1/77-gstt.(D) dated 13.4.1978 mentioned
in Ext A6 is Ext A7. The applicant claimed the

bénefit of these ordars. He joined ene servics on

omd.
15.5., 1953.uha is admlttedly sanior to Shri P.Balakrishnan

Nalr. Ha/Zﬁt:Z'clalmed senlorlty above Shri Balakrishnan
Nair who was promoted to LSG w.e.f. 23.2.1976 on the
basis of his sslaction against the vacancies of 2/3rd
quﬁta of 1376. Both the appliéant: and Sﬁﬁijaalakrishnan
Nair'héve,§een regularised correctly according'to revised
rule after the Supreme Court decision éhd placed tﬁgether
as prompted of ficers to.LéG in 2/3rd quota of vacancies
of 1979 as par Ext A 5 memo; StaPf-5/1/79 datsd‘25.9.79.,
The applicant was at serial No. 20 while Shri Balakrishnan
Nair was at Serial No. 26. Though Shri Balakrishnan Nair
‘was promoted w.e.f. 1§76,'it has not been stétad so

in Ext. A 5. So much so the applicant was not awars

of the promotion of Shri Nair with earlier date and

posting thereaf as LSG. In the Circle Gradation List of

/=
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of 1982 whils the_applicqnt was at Serial No. 297,
Balakrishnan Nair was placed oniy at~Sarial No. 303.

Tha orders on revised seniority Exts. A 6 & A 7 protect
thoss who suffered loss of seniority dgé to dld,saniority
rules: Besides ﬁheée or@ars'also provide formula for
fixing oF_notional pay to Pre. 1959 Entrance under
FR;27f The appli;ant's ;equest in the representations
was only to implement the provisions of FR 27 as
indicated in\Ext AE & A7. Théy were rejected without
giving correct and convincing.reaséns.

6. It has been admitted in the reply statement

that the respondents 4 to 6 were selscted as LSG

. against‘j/S\quota of 1977 but they uere actually

‘absorbed in that post in the vacancies in 1979. But, the

applic at is eligible to be pasted as LSG in the1976
quota. So ;hayvcanhot claim senidrity bvervtha applicant
by virtus of their promotion aﬁd posting in 1879 quota.
It is true that the apblicant was given'promotion as

LSG against 2/3 gquota of 1979 but really he is entitled
to be promoted against the uacancies of 2/3 quota, 1376

before Shri Balakrishnan Nair as per Extract A 5 and

his ssniority in Citcle Gradation List taking into

consideration his date of commencement of service

ceee/=
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viz., 15.5.1953. The respondents have admitted
in the reply statement that considaringvthe dete
of joining and length of service, Shri Balak:ishnan‘
Nair is junior to the applicant, but he Qés promoted
to LSB cadre on selaction .against 2/3 quota of 1976.
But his name was included in the 2/3 quote oé the«
year 1979. This acecording to the respondents is a
clerical mistake and Shri Balakrishpnan Nair was
promoted on the basis of the rules in force against
2/3 quota of 1976 and he was working in that écst

o . and @/’ |
~ever since then,/he is senior to the applicant in
LSG caﬁre.
7. The fact that Shri Balakiishnan Nair was
" working as LSG for some time on a urong\'dprqmdtion;
and posting uould not confer on h%m ény legal right
'to continue in that post. It'uould be perpetuating
a wrong and illegal act; Hence, this argument of fha

respondents cannot be accepted in the light of

T M—

Ext., A6 & R7. ®#w 1976 vacancy of LSG ought to have
s '

been given to the applicant since he was senior
to Shri Balakrishnan Nair. There is no basis for the

statement that the promotion of Balakrishnan Nair

ooo/"



-13-

uasvundar fortuitous circumstgnces. In fact thé
applicent was shown as junior to Shri Balakrishnan Nair
in the Ist Gradation List bedapsethe senigrity

was fixed on thé datg of confirmation in the post

and not the date of entry. Accordingly Shri Balakriéhnan
Nair was given promotion to FSG Cadre w.o.f. 23.2.1976.
This wés done much before the implemeﬁtaticn of the
revised seniority orders issued on the basis of the
Supreme Court decision settiing the principle af
promotion. As a result of giving effect to the éupreme
Court verdict ShriABalak:ishnan Nair bgcameﬂjunior

to the applicant takingvinta consideration the length

of service and -date of entry thafeon. Nedessary
cqrractiva measure ouéht to héve been taken by the
respondents immediately thereafter and Shri Balakrishnan
Nair ought to have_beén reverted for giving place to

thé applicant for 'szxnp&iizQNXXfm?flmplementing the
promotion and posting of LSGs in the light.o? Ext.AB&
A7‘in terms in Ext. A 5 or at least the applicant

éhould have'been given the benefit of promotion from
1976 in the .ligﬁt of Ext. A6 & A7.when 'hev claimed the \

same. . ooa./—'
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8. - Héving considered the matter in detail

we are of the view that the i@pugned orders are
unsustainable and wee liable to s quashed. ‘Accord-
ingly, we quésh them and‘diract the respdndents

1 to 3 and 7 to\grant the applicant the benefit
of Pixation of the pay in the cadre of LSG u.e.f.
23.2.1976 under Exts A6 & A7 and grant him all
consequential benéfits;

9. In the result this application is allowed,

There will be no order as to costs.

~

8"7;q/‘ . 3’;'?l .'
(N Dharmadan) (8P Mukerji)
Judicial Maember Vics=Chairman



