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CENTRAL ADMINISTRATIVE TRIBUNAL
~ ERNAKULAM BENCH S

0.A.No. 507/2002

Thursday, this the 30th day of January, 2003

CORAM |
HON’BLE MR G,RAMAKRISHNAN,:ADMINISTRATIVE MEMBER
HON’BLE MR K.V.SACHIDANANDAN, JUDICIAL MEMBER

Lilly Joseph,

Senior Accountant,

0/0. General Manager, Telecom,
B.S.N.L, Kottayam. -

- -Applicant
[By Advocate Mr. G.D Panicker. ]
Versus

1. The Union of India represented by
The Secretary,
Ministry of Communications,
Sanchar Bhawan,
-New Delhi.

2. The Chairman and Managing Director,
B.S.N.L, New Delhi.

3. Chief Generé] Manager,
Te]ecommunication BSNL,
Thiruvananthapuram.

- -Respondents
[(By Advocate Mr. cC.. Rajendran, SCGSC (represented by Ms.
Jisha).] . _ '

ORDER _
HON’BLE MR K.V.SACHIDANANDAN, JUDICTAL MEMBER

1985, praying for setting aside Annexures A/6 and A/7 and for ar-
direction to the respondents to grant grace marks to the
applicant in Part-I Examination of the Junior Accounts Officer
(JAO, for short) held in 1999, but compieted in the year 2001.
Applicant has also prayed for a declaration that he is eﬁjgib]e
to get the grace marks/relaxation in standard:.and that the

Annexure A/4 does not stand in the way of granting the grace

b—

marks.
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2. The applicant is working as Senior Telecom Accountant in

the Office of the General Manager Telecom, Kottayam. She belongs

to ST community. According to her, she is eligible for all

concessions that are granted by various orders of the Government
v of India from time to time. Beihg the ST candidate, she has ihe
constitutional right to get a11‘the eligible benefits granted to
ST embloyees through various constitutiona1 “amendments or

statutory orders. It is stated that the 'app]icant appearéd

Part-I Examination conducted by the departmeht in 1999 fot'

appointment as JAO. In order to qualify for this post,- a -

candidate has to pass Part-I and Part-II Examinations and the

minimum number of marks required to qualify in each part of the

Departmental Examination prescribed for JAO will be 40% in each
subject and 45% in the aggregate, provided that a minimum of 40%

is also secured separately in the practical papers answered with

the aid of books. It is stated by the applicant that suitable.

keTaxatfon in qualifying standard will have to be made for the

candidate belonging to ST.

3. Applicant has secured above 30% marks 1in. all subjects
except Paper VI »(Advanced Accountancy). The examination was
conducted in October, 1999, and the department had to ‘conduct

re-examination for Paper VI on 11th Décember, 2001. She appeared

in the said examination and secured 72 marks out of 200.

Annexure A/1 is the proof for the same. It is averred that the

applicant 1is eligible to be considered against one of the
vacancies reserved for ST candidates, as per existing
instructions on the subject of relaxation of standards for ST

candidates. As per Government of 1India DOT fetter No.

22-5/91-N/0OG dated 14.02.92 (AnnexurebA/Z), review of all results

of the failed SC/ST should be conducted and maximum grace marks

may be awarded to all the fit candidates. Annexure A/3 is the

|



Tetter pertaiﬁiné to the subject of relaxation of sténdard in
favour of SC/ST in qualifying / confirmation /departmenta1
examination, According to this re1aXed standards, thé casé of
the applicant is to be revie@ed on the Zbasis of confidentfa}
~reports, on the berformancesvin examination étc. b} a Committee
of Senior Offiqers so as to assess their suitabifity or
unsuitability. It s étated that she wéu]d havevto be declared
passed 16 the JAC Examination Part-I if Shé was granted grace
marks as per the existing rules. ‘She submitted a repreééntation
dated 20.12.2001 (Annexure A/5) for granting eligible re1akatioh
to her as per the extant rules in ordef to declare her aé
suécesSfu] in the Part-I Examination of JAO, which was rejected
by the second respondent vide Annexure A/6 dated 18.01.2002.
Simi]arTy,‘vide Annexure A/7 dated 11.3.2002, the claim of the
applicant was rejected by the third respondent. Her claim was
rejected on the ground that since re-examination was on1y'for-0ne
paper and the results of the rest of the examination have already
been declared without relaxation of standards, this examination
may be tréated as part of the examinatiqn conducted in October,
1999, App]icant averred that as per the instructions Annexure
A/8 dated 13307.2001, this action 1is ~faulted. Accdrding to
- Annexure A/8, the question of re1axati§n was taken :up' with

vDepartment of ~ Personnel and Training , Ministry of Personnel,
Public Grievances and Pension and it has been reiterated'that the
selection finalised between 22.07.97 to Qé.10.2000fsha11, not >be
disturbed. Ih the case of the applicant, the examination itself
was completed only on 11.12.2001 ahd, therefore,' the- embargo
contained in Annexure A/5 is not applicable in her caSe.v it is'
submitted that the applicant squarely falls within the concession

of grace marks otherwise eligible.



4, The respondents have filed a detailed reply statement

contending ‘that as per Government of India, Department of -

Personnel & Training O.M. No. 36012/23/96—E$tt.(Res) dated
22.07.97 which was 1issued on the . basis of ﬁhe Jjudgement of

Hon’'ble Supreme Court in the case of S. Vinod Ku%ar VS, Union

of India, various 1instructions of the Governme¢t pfovidihg for
lower qualifying marks/lesser standards of eva?uation in the
matters of promotion for candidates belonging té SC/ST had been
withdrawn. Annexure R/1 is the letter wifhdrawing such
concessions. Therefore, there is no occasio% to grant such
concession of lesser standard of eyaluation/]%wer qualifying
marks to the applicant for the JAO Part-I Exa&ination held 1in
1999. The instructions contained in Annexure A/3§order ceased to
exist on 22.07.97 consegquent on 1ssuan§e of Anne%ure' R/1 order
till 03.10.2000 i.e., the daﬁe from which the or&er Annexure A/4
came into force. It is stated that the app11cant§ misinterpreted'
Annexure A/4 order by giving wrong referenc% to the Indfra
Sawhney’s case in 1992. The applicant would not %ave passed the
Part-I Examination of JAO even on coﬁsideration Ef mérks secured
by her for Paper VI for which re—examinatiob was held on
11.12.2001, i.e. after issuance of AnnexurefA/% order. It was
only a part of examination held in October,§‘1999 and the
examination held on 11.12.2001 is not a fresh oh[. Annexure A/6
was issued by the cohpetent authority in aécord?nce with Taw.
The representation .(Annexure A/5) was disbosediof by the third
responden% vide Annexure A/7 following the orderg Ahnexure A/6.
It 1is stated that Annexure A/8 doéS‘hot-direc&1y apply tO‘any
relaxation for 8SC/ST candidates in the e#amination .fora
départmenta1 promotion or make 1t. applicab]% retrospective1y'
without considering the order .Annexure R/1. ﬁhe respondentsf

submitted that the applicant is not entit1edlto any re11ef'as

claimed for and the O0.A. 1is to be dismiésed.



5. We have heard Mr. G.D. Panicker, learned counsel for the

applicant and Mr. C. Rajendran (represented by Mrs. Jisha),

" learned counsel for the respondents.

6. Learned counsel for the appTicant submitted that the

applicant has got the constitutional guaranteed by the proviso

under Article 335 which provides that nothing 1in Article 335
shall prevent in making of any provision in favour of the members
of the Scheduled Caste and rights for relaxation in qualifying

marks in any examination or lowering the standards of evaluation,

for reservation in matters of promotion to any class or classes

or service or cases in connection with the affairs of the Union
or of a State. This being a constitutional mandate, the
respundents ought to have granted gréce marks as per  the existing
ru1es. Learned counsel for the respondents, on ﬁhe other hand,

contended that the marks secured by the applicant in JAO Part-I

Paper VI re-examination, as is evidenced from Annexure A/1, will

not be considered for promotion as JAO until he qualifies 1in_

Part-I and Part-II Examination. The candidates who have paésed
Part-I Examination can only appear for Part-II Examination. The
relief sought for by‘the applicant will not givé any help to her
because as per Annexuré, she did not secure the minimum marks

required to qualify in each part of the departmental examination

for JAO, i.e. 40% in each subject and 45% in the aggregate,

provided that a minimum of 40% is also secured separately in the

practical papers. Hence, even if the relaxation in standard is
extended to her, it will not be of any heTp‘to her since she did

not secure .the required marks as prescribed.

7. We have given ‘due consideration to the pleadings,

documents and material placed on record and the elaborate

arguments advanced by both the learned counsel.
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8. On a perusal of Annexure A/3, we find that in the case of
SC/8T candidates, who were considered not unfﬁtifor promotion,
Qrace~marks should be added to bring them uptoi the qualifying

standard. There -will be no limit to giving tre_grace marks to

the candidates who are not otherw%se unsuitabTe.} Grece marks in
more than one paper will be admissible. Bu; in AnhexurevA/4
dated 3rd October, 2000, it 1is mentioned thati in matters of
promotion for candidates be1ongjng to SchedLled Castes- ahd

|
Scheduled Tribes, ' various instructions of

;the Government
providing for Tower qualifying marks/1esser standards of
evaluation had been withdrawn on the bas1s of the judgement of

Hon’ble Supreme Court_ in the case of S. V1nod Kumar vs. Union

of India. The matter has been reviewed thereaftpr, consequent to
which the following proviso to Article 335 has b?en incorporated
in the Constitution by the Constitution»Amendmebt (Eighty-Second

Amendment) Act, 2000:
"Provided that noth1ng in th1s Article sha11 prevent in
making of any provision in favour: of Uhe members of the
Scheduled Castes and Scheduled Tribes fqr ‘relaxation in
qualifying marks 1in any examination ‘oﬁ fjowering the
standards of evaluation, for reservation |in matters of
promotion to any class or c1asses of serv1ces or posts in
connection with the affairs of the Union lor of a State.

In pursuance of the enabling proviso of 4rtic]e 335 of the
Constitution, it has been decided by Annexure EA/4 to restore,
with immediate effect, the relaxations/concessﬂons in matters of
pfomotion for candidates be]bnging to SC/STs Ay way of 1ower
qualifying marks, Tesser standafds of eva]uatwon that ex1sted
‘pr1or to 22.07.97 and as conta1ned in the 1nstruct1ons issued by
the Department of Personnel and Tra1n1ng from §1me to time. The
effect of these instructions would be that tAe- Department ‘of
Personnel and Training’s OM No.36012/23/96- Estt (Res) dated 22nd
July, 1997, becomes 1noperat1ve from the date of issue of th1s OM
(Annexure A/4). Further, vide Annexure A/8, 1t§ was made clear

that no selection finalised between 22.7.1997 and 3.10.2000 shall



be distukbed;“ Involving the vires of Hon'ble Suprehe Court
ruling and'a11 other decisions, the Ministry of Per$onnel, Publ%c
Grievances and Pension issued Annexure R/1 order dated 22.07.97,
which has been taken note of 1in Annexure A/4 dated 03. 10 2000.

The relevant portion of Annexure R/1 is reproduced as under:'

The undersigned is directed to say that in
terms of dnstructions noted 1in the margin, . certain
relaxations/concessions 1in the matter  of qualifying
marks/standards of evaluation of performance are to be
made in favour of candidates belonging to the Scheduled
Castes and the Scheduled Tribes while considering them for
promotion.

2. The validity of such 1ower qua11fy1ng marks/
lesser standards of.evaluation was called into quest1on in
Courts in the context of the judgement of the Supreme

“ Court in the case of Indira Sawhney vs.Union of India.
The Supreme Court, 1in the case of 8. Vinod Kumar vs.
Union of India (JT 1996 (8) S.C.643) has held that the
provision for lower qualifying marks/lesser level of
evaluation, in the matter of promotion, ‘provided for
candidates belonging the Scheduled Caste and the Scheduled
Tribes under Government’s instructions, is not permissib1e
under Article 16(4)  1in view of the command contained in
Article 335 of the Constitution. The Court has further
observed that even if it assumed for the sake of :argument
that reservation is permitted by Article 16(4) 1in the
matter of promotion a provision for lower qualifying marks
or lesser level of evaluation is not permissible in the
matter of promotion, by virtue of Article 335. The Court
also held that the protection for reservation in promotion
for five years, g1ven by the Supreme,Court vide ‘para 829
of the Judgement in Indira Sawhney’s case, did not save
the provisions for lower qua11fy1ng marks/lesser 1eve1 of
evaluation. "

9. It is, therefore, clear that even after the subsequent
amendment of the Constitution, the: eligibility for‘ such
relaxation has been freezed / cannot be granted for the period
22.07.97 to 03.10.2000.  Therefore, the order Annexure A/3
granting relaxation of standard appears to be effectfve, till
22;07.97 and then it was again granted vide Annexure A/4 order
dated 3rd October, 2000. In other words, it is méde cTéar such
benefits should not be extended to thése categories ofbperséhs
during the interregnum period referred td‘above. The reééoing in
the above 0.M. is very clear and is based on the the judgement

of Hon’ble Supreme Court and that of the amendment by the

Constitution regarding the dates of giving effect thereté.



10. Another 1imb of argument advanced by the ﬂearned counsel

for the applicant that the re-examination held on§j1.12.2001 will

come out of the purview of the cut off date, 1.e.f 3.10.2000, and

granting the relief as claimed for by the app]idant is a matter

to be considered. Considering all the aspects 1n§this’ case, wefi
are of the view that the examination was originaﬂly conducted in--.
October, 1999, and for some or other‘reason, thei re—examfnation_
for paper VI was conducted 1in December, 2001.5 Thérefore, ﬁii?l

cannot be said that it was a separate examination,lbut it could
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only be a continuation of eariier examination abd it cannot be
segregated from the examination conducted for other papers for
the same selection earlier. Therefore, the finding of the

respondents in Annexure A/6 that "since re—examin?tion is only

for one paper and results of the rest of the e&amination have

already been declared without relaxation of standalrds, this exam

i

- may be treated as part of the examination conducted in October,

1999" cannot be found fault with. In our view, %his reasoning
seems to be very rational and stand to 1ega1§princ1p1es and
hence, we hold that the réépondents are rIght in nbn-granting the
relaxed standards for the paper VI, for which re—e%amination was .

held on 11.12.2001.

11;, In the result, we do not find any cogen% reason to set
aside Annexures A/6 and A/? or any other OMs t%at have been
discussed | above and the OA deserves to jbe dismissed.
Accordingly, we dismiss the O.A. with no order asgto costs.

(Dated, 30th January, 2003)
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K.V. SACHIDANANDAN G. RAMAKRIgHNAN
JUDICIAL MEMBER ADMINISTRATIVE MEMBER
CVvr.



