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DATE OF DECISION _14=6-1990

TV Raveendran Applicant (s)

| Advocate for the Applicant (s)

Mr M Girijavallabhan

o ' Versus <y
Union of India rep. by the
Secretary, Ministry of Defence
New Oelhi and another

Mr C Kochunni Naipr, ASC

Respondent (s)

—_Advocate for the Respondent (s)

-CORAM:

The Hon'bie Mr. SP Mukerji, Vice .Chairman

The Hon'ble Mi. N Dharmadan, Judicial Member

Whether Reporters of local papers may be allowed to see the Judgement?’ju,
To be referred to the Reporter or not? ive

Whether their Lordships wish to see the fair copy of the Judgement? jve

To be circulated to all Benches of the Tnbunal 2N .

Ponp-

JUDGEMENT
Mr SP Mukeriji, Vice Chairman

The applicant is a membér of the Scheduled Caste and -

has been working as TUfneredskilled) invthe Naval Ship Repair
_ . ; . ¢

Yard. His next prbmotion was to the post of Turner(HS—Ii).
His grieﬁances in 5rief is_that instead of being promoted.to
one of the réServéd vacancies at least from 1989, he has been
given belated ﬁromotion in February, 1990. It is admitted
that the applicant got himself qualified for béing considered
for promotion Bn.12.5.86 by paésing a Trade Test. It is glso
admitted that in 1989 there were a#many as nine vacancies in

+

the grade of Turne:(HS-ﬁQ of which two posts were reserved
s

for Scheduled Caste and one for Scheduled Tribe candidates.
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The,respondents indicated that the applicant‘u;s duly
éonsidered by the DPC uhigh met on.29.3.89, but he<uas
6ot recommended by the Committee because of his "poor
performance assessment®. Therefore, the vacanc? was
carried forward to 1990 and the DPC which met in January,
1990 incl;ded him- in the panel for promotion to the

post of Turner (HS-I1I). The applicaht was accofdingly'
promoted with e ffect from 1.2.90. The respondents have
aiso accepted that the‘prcmétion‘td the post of Turner

(H5-T) was to be on the basis of seniority-cum-fitness.

2 We have héard the arguments of the learned counsel
of both the pérties and gone through the docuhents
cafefully. We are: conscioﬁs of the fact that the
assessmenf of a candidate by a DPC cannot ordinarily o
%e squecteq to'judicial revieu nor can this Tribunal
assume the functions of a‘DPCf However, in conéideratibn.
of the averments made by the ‘learre d counsel for the

applicant that he had never been communicated any
&
E oM hemce conld Nl b didord on vm[,df-;}w Provachion 5

.adverse entry, we called for the confidential record
jof‘ the applicant to re-assure ourselvaes that-therelgre
no uncommunicatgd adverse entries which might have
been taken into account by the DPC in declaring him

‘to be unfit for promotion. The learned counsel for the

respondents produced the assessment record of the

’

applicant. Ue have found that déring the year 1989, the

‘applicant was given 6 marks out of 10 marks under
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various heads of performance criteria. The award of
6 marks indicates the level of satisfactcry accomplish=-
ment of work, reliability, satisfactory job knouledge,
co-operatibh and proper utilisation of time. In that
oo

year on an overall basigﬁhe was ;ecommended by the

. (1%
Reporting Officer to be fit fop promotion,
3 During 1988 also he.ués awarded 6 marks under
vérious heads and recommended ' fit for promotioh'.
During 1987; houever, except for one column regarding .
gb§en2?sh‘and conduct for which he ués aiven 6 marks,

under all other heads he uas‘auarded 4 marksz Auard of

wﬁfera marks according to the'instructiOns)indicates
that he bearly meets the quality standard, thaf He
reqU}red ciose'supervision and follow up, that he_is

apt .to be unreliaﬁle,bthat he has limited job knowledge,
that he‘ShQusliitéle interest and*co-operation and also
wastes time and needs watching. In 1987 itself he was

Orevre & £ o e Conjibnod v‘javv’!' QL 5
CARININVAD 80T by the Reporting Offlcer ‘not yet fit for

& ,
promotion®, There is no indication in the assessment
record to shou that any of these adverse assessméntg
including his being found to be unfit for promotion
had been communicéted to him, even though in the counter
affadivit the respondentg have stated that £hese were
communicated to Him orally. The learned counsel for
“the applicant veﬁeméntly'denies thé%avermen:? and

indicates that neither orally nor in writing was ever

any adverse remark communicated to him. During 1986 and
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1985 also under certain column, he was awarded 4

& ~ b
Carnmumrveaihen 9

marks and indication of the sub-standard qualltles
A

_— £
w

- of performances wms not available,
6

4 It is established law sancti%iéd" by the
various rulings of the Hon'ble Supreme Com:t that
uécommudicated adverse remazgs cahhot be taken ihto
account for the purposes of promotion, compulsory

retirement, crossing of efficiancy bar etc. Ue are

not at all convinced by the averments made by the

.

respondents that there has been oral communication

of the adverse remarks. It is also recognised
judicially that unless the communication is in uritingkﬁ

ang keeping ofithe adverse remarks uncommunicated, the
0 ’ .

.officer-concerned cannot be held to have bean given

sufficient Qpportunity tg?inou what is against him so
that he éan make a viable¥;ebuttal against.the adverse
remarks. This is particularly pgrtinent'in case .of the
louep tecanical staff like the applicant who cannot

by themsélVes be presumed to appreciate the implications
of the adverse. remarks by mere oral communication. It
éﬁgiﬁf;at alsogg&;:E%EZ: uhetﬁer-the oral communication
troly and adequately refleetéd the adverse bemarks
recorded.

5 In the facts and circumstances we are Fully

convinced that consideration of the applicant by the

DPC in 1989 cannot be held to be fair and proper. In

the interest of justice we allou thls appllcatlon to
the extent of directing that a Rev1eu DPC should bhe held

‘0.5



to him.

5w

as in 1989 and consider the fitness of the applicant
fcr being promoted to the post of Turner (HS~I1) on

the basis of the assessment record without taking

into considération the un-communicated adverse

pemarks under the heads wherein he had been éwarded

4 marks. The comment of the Reporting Officer of 1987
fhat he was not yet fit for promotion-also should be

ignored. If the applicant is found to be fit for

. promotion by thé Review DPC, he should be notionally

promoted tb the post of Turner (HS-II) with effect

_Fromvthe date the junior-most candidate selected by

the DPC of 1989 was so promoted. In that case, the
applicant‘shduld be given consequantial benefits of

arrears of pay and allowances and seniority admissible
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(N Dharmadan) ' (SP Mukerji)

Judicial Member Vice Chairman

14-6-1990



