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The agplicaht is a Dsput§ Ofrice Superintendent
Level=I1 working undar.the Collector, Customs, the first
respondent, While working as an Upper Division Clerk, on
which post she was confirmed from 20th June, 1986, the
applicant was promoted purely on adnoc basis as Deputy
Office Supdt. Level II by the order dated 25.3.88 (Ann. A2).
She was also reguiayised on that post on 15,12.88 by the

Annexure A3 crder and it is alleged that this has been done

. without getting her prior consent.
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2. | For, it is submitted that the practice so far has
been that UDCs who have been given officiatiag promﬁtion

as Deputy Ofiice Superinteident Leﬁel I ;re also considered
for promotion as lnspector Customs or Examiner on the
exacutive side and for this purﬁose, they are reverted
again Aa UDC. 1In other words,lthe temporary officiation
f;s Deputy Uffiée Supdt, Level II; never used to come in the
way of such parsons'being considered in their turn tor
promotion as Pfeventive foicer.or Inspector orf Examiner.
The applicant has trised tavestablish this by citing the
case of Srimati Sarojini by ;:odubing her orders of
prcmoti§n aa Deputy Office Supdt. and oider of 'reVersion
as UDC (Ann. A4) and the further order of her promotion

dated 9.2.88 as Examiner (Annexure AS).

3. The main grievance of the applicant is that this
A A prohibi ted |
systemhas been given up and it is now/pxevextsd by a clari-
‘ ‘ the
fication dated 1U,.6.88 (Ann, A6) issued by /£ Government
04_/

in respect of a doubt raised by a Collector of Central
Excise, That letter reads as follows:

"y point has been raised by a Collector ot Central
Excise as to whether UDCs who have been promotedto the
agrade of Dy, Office Supdt. Level II can be reverted
to their substantive grade of UDC, at their own reguest,
for consideration of their promotion to other grades
such as Inspector of “entral Exciss, etc. The matter

has been considered in consuitation with Department of
Personnel and Training and they have observed that when
the individuals have already accepted the promotion,
their reversion to the lower post is not in order as it
would create administrative pioblems in tilling up the
posts, Departent of Personnel and Training have,
therefore, advised that reversion of the persons working
as Dy. Office Supdt, Level II to UDCs simply ror the
purpose of considaring them for promotion to other
posts is not in order. The advice of Departwent of
Personnel and Training may be noted for compliance in
future,®
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4, It is‘statedvthat it is because of tnis Annexure A6
letter that the applicant was not considered for promotion
to the executive line, though she had made a representation
on 5.1.1989 (Ann. A7) praying that her option qu being
considered for the post of Examiner be called._

S. It is sﬁated that the post of UDC is a feeder category
post simultaneously to the posts of Depuﬁy Office Supdt.
Level II on the one hancd on the ministerial side, which
carries a lower pay scale of B 1400-2300, as well as to the
exequtive posfsiuf InSpector/Examinef/Prevedtiva Officer

in the pay.scale of B 1640-2900 on the other hand, When
vaCanc;es in the ;xecutive cadre aie not available, the
senior'persons are promoted temporarily as Deputy dffice
Sﬁpdt. Level 11, They are then considersd, in their turn,
élong with others for promotion to the executive line also,
This practice has been stopped after the issue of the

Ann, A6 letter,

6. . The Ann. A? representation was rejected by the

Ann, A8 memorandum, mainly on the basis of the Ann. A6
clarification. 1In repiy to thé applicantt's further repre-
sentation dated 20th of June 1990 in this behalf (Ann, A9)
she was informed by the Ann. A10Imemoranﬁum dated 31.12.50
of the first respondent that theCentral Board of Excise
4and Customs has clarified that the instructions (Ann. A6)
have been issued on the advice of the Department of Personnel
énd Training and therefore, these irs tructions do not call
"for review and hence her reyuest for consideiation fﬁr

Uv promotion to the grade of Exabner coula not be acceded to.

(‘/z/
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It is in these circumstances that this application has
been filed seeking the following reiiefs:-

nfi) To direct the first respondent to promote
the applicant as Examiner in the Custom
House, Cochin since the applicant is entitled
to be promoted as Exadner by virtue of her
seniority;

(i) To direct the first respondent not to comply
with Anne xure=-A6 clarification in the case of
the Applicant, since it is pertaining to the
Central Excise in the appoint of Inspector
of Central Excise anu since the Applicant's
consent was not obtained by the first respon-
dent before confirming her in the post of

' Dy. Office Supdt. Level-II she is entitled
to pbe promoted as Examiner;

(iii) To quéah Annexure-A8 and A10 memorandums
issued by the first respondent on the basis
of Annexure A6 clarification;

(iv) To direct the first respondent not to appoint
or promote any one as Examiner, except the
Applicent till the disposal of the Original
Application,”

7. The respondents have tiled their reply contending

that the applicent is not entitled to any relief and that

" the application deserves to be rejected, UWhile the broad

N

facts‘mentioned in the application are not disputed,

it is contendea that there is no need,whatsoaver/to

6btain the prior willingness of the applicant for promoting
her fro® Uﬁ; to the grade of Deputyioffice Supdt; Levél 11
because this is a natural promotion én the ministerial
side. Consent of a we Hés to be taken only i¢ promotion

is to oe made on the executive side.likaﬁExamiﬁer; U

Preventive Officer, etc.

8. It is admitted that prior to the issue of Ann.6
letter persons temporarily promoted as Deputy Office

Supdt, Level Il were aiso considered for promotioh as
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Preventive Officer/Examipe:. However, aftef issue of
the Annexure A6 wmemorandum and after regularisation of
‘the applicant in‘the post of Deputy Supdt., she could not
pe considered for promotion on the executive side as
Examiner/Preventive Officer,
9. _It is also submitted by thg respondents that the.
Annexure Aé letter has been published in the CBEC Digest
of July 1988 which has been circulated to all the
, Collectqrates for information of all concerned and for
compliance.
10. The respondents also state that though the Anﬁ.Aﬁ
'ietter has been issued as a clarification to é point
raised by a Collector ;f Central Excise, it is equally
applicable to the Collectorate of Custoﬁs aléb as Egth
offices are under the Ministry of Finance.
11. It is suumitted thatlat present thers are two
vacancies of Exabners against one of which a direct
recruit candiﬁeta has veen offered appointment and there
is no proposal to fill up otner vacancy at presecnt.
12, ‘Ue have perused the records and heard the learned
counsel on both sides. When the matter éame up for
hearing on an earlier occasion, the learnsd counsel
for tbe applicant submitted that the applicant had no
knouledge)whatsoev;r‘of‘the Annexure A6 letter which
was not circulateag in the office. In addition, in a

U\/ rejoinder submittea by him, e has enclosed a photocopy
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of an order datéd 24,12.,90 of tne Collectorateof Customs,
Bombay by which Mr. PJY/Rokade who was éarlier promoted as
Deputy foice Sppdt.in 1988 has been promoted as Examiner
by an order dated 24,12.90 (Ann. A11) notuwithstanding the
directions of Annexure-A6. The applicant ai a0 has filed
ain affidavit as follows:- |

"] state that Annexure A6 order dated 10,6488 was not
circulated among the smployees and it was not circulated
to we also. I am stating su from my personal knuwledge
and aiso on the basis of enquiries conducted by me
among my colleagues. Tne reproduction of Aunnsxure A6
order in CBEC Digest of July 1988 is not amounting to
circuletion among the ewmp.oyeses in the Custoss House.
Normally, monthly issue of CBEC Digest are being
received in the office five or six months after its
pubiication. On enquiries, it is understood that 15
copies of the CBEC Digest are usually received in the
Custows House and ore copy of the Digest is usually
issued to various Sections in the Customs House.
Usually CBEC Digest contains Notificatious issued under
the Customs Act as well as the changes in Tariff rates,
etc. Therefore, all the ewployees in tne Customs House
are not getting opportunity to see the @ CBEC Digest.

When I was given adhoc proation as Deputy Office
Superintendent Level=-Il inm March, 1988, Annuxure A6
oider was not issued. 1 got information about Anre xure
A6 order only after my confirmation in the post of
Deputy Office Superintendent Level-II."

13. Annexure A6 is a well-intended letter, the oEject of
uhibh is to ensure that, as far as possibls, the post of
Deﬁuty Office Superintendent Levei-lI ié given by prometian,
evein on an adhoc vasis, to only those UDCs who have dacided}
in adVanca,not to seek further avenues of promotion on

the executive line but to seek promotion on the winisterial
line oniy. It was intended toAprevent the senior UDCs

from enjoying fhe pest of poth tie worlds i.e. enjoying

' . ' ost of
the temporary benefit of thg,faputy Oftice Supdt. Level-II

when there are no .vacancies on the executive side, and tnen

to get promoted on the executive iine, when Vacahcies

ariss. This has now been rendered impossibis by the Ann.A6



letter which reyuires, in effect, the UDCs ts‘exarcise

an option,once and for ali)whethef they want ﬁo be
promqtad on the executive side,sf ministerial sids.

14. However, we are satisfied that when an existing
practice is changed, it is necessary to intimate the
officials concerned and it, as in the present case, the
changé has implications for future proéotionsa;éad
opportﬁnities, the concerned officials should ba given

an opportbnity to consider the changes made and taks
further action., Thus, when ﬁha applicant was promoted

as Dy, Office Supdt. Leve1 11 by the Annexure A2 order

on 25.3.88, the Anms xure A6 embargo was not in existencs,
She could freely accept the promotion ano rest assured
that when her turn for pfomotion to vacancius of Exa@inar/
Inspector etc; came, 5er option would also pe célled
aﬁd.she would also be considered and it seiected, she
woutd be reverted tu the post of UDC and then promoted

: . like the -
as Examiner, Lt was necessary to inform all concerneedazpli

”zﬂt

so that they could volunteer to get back to the pest of

UDC, to escape from the consequences stipulated in Ann.A6.

15. Therefore, this letter should have been brought

to tiie nutice of the appliicant who could tnhen have stepped
down to give way to other UDCs who want to seek promotion
only on tha ministerial linea It is highly improper

to coﬁfirmvthe applicant as Dy. 0ffice Supdt. Levsl=ll
without giVing her this information and cheice and

telling her that her further promotion on the executive

0 side is barred by Ann,A6 letter. She cannot ke presented



applicant, 1n fact,
N

continued as DOS .
Level-II aiter
receipt of»éuch
information,

I
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. with such a fait accompli,

16. The leariea counsel for -the respondents contended that,

as a matter of fact,mfxi% the necessary information fas in

Ann., A6 was pubiished in CBEC‘Digest, amd hence the[

.~

17. It is in this regard tna aforesaid affidavit nas been

filed by the applicant. It is submitted by the C°""3£ 1;::2t

- ho doubt

" that the Ann.A6 Letter 1§Lyu?iii29ﬂ in uhe CBEC Digest.

But the applicant has stated emphatically that she got the

information about the Ann.A6 oirder oniy after her confir-

‘mation in the post of Dy. Office Supdt. Level-II, If this

blication
is trﬁa, this cxrcumst(ancez lwy J't‘::e? i . )uill not be enough

to bar considering her prumotion to the executi ve side
for the reaéons al;eady given_aboge. A copy afﬁthis
affidavit dated 4th-April 1992 has been served on the
leanrdd counéel for tne respondents ﬁn 744492, The

respondents were yive)h time to make availabie tne originadi

doguménﬁgw or to tile g counter affidavit. On the last date

of hearing on 28,4,92, there was no representation trrom

‘the side of the respondents. Neither any counter affidavit

was Filedonu? was aily suumission @ade on Eenalf of rasponf
denivs, Heiice, the case wag reserQed for orders,

18, In our view, in the face of the emphatical denial

by the applivant in her affidavit, it was the bounden

duty of the respondents-to deny the averments made in the

~affidavit if it was not correct and produce records to

prove the contrary. For,it was within the means of the res-—

ponaents to produce records to show that the CBEC Digest
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of July $988 was

lin fact/circulated to the Sectiocin whers

fhe épﬁliéant was working and that the applicant had

full opportunity to see this Ann,A6 lstter much before

- her cuonfirmation in December 1988. Haviné failed to do so,
ve are of ﬁhe view that an. injustice has been done to

the applicant in denying her the promotion te the executive
line on Ehe basis of the‘Annexuré A6 letter which, in
'affeét, éppears to have been issued behind hser back.

19. In the circumstances, we allbw this application with
’-é declaratiﬁn that tne Ann.nﬁ‘letter was not Lrought to
‘thenofice of the applicant in‘any manner before she was
confirmed}as Deputy bffice Supdt. Level-1I and we declare

"~ that, notuith3£anding Annexure A6 letter, thé appiicant
is entit{gd to pe consideresd for promotion on the exe-
‘cutive line as}Prevéntive o0fficer/Examiner égaiaét the

nsxf vacancy tgat may aTise)subjact to the.other provisions
'of lau. In this viewlof_the.mattar, it is only fair

to permit the respohdents to revert the applicant imme-
.‘diately from the post of Dy. Office Supdt. Level-II to
that of a UDC)to enaple considering her for‘promotion

to the axe&ﬁtive side ahd we do 80,

20, The applicatioph is disposed of with these directions.

31
(A.V.Haridasan) (N.V.Krishnan)
Judicial Member Vice Chairman

2.9.92. -



