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M.K.Vallyaminal 	
A'PPIicant)1" 

Mr. SA 	gndrpn 	 .Advocte for the Applicant 

Versus 

Cllactpr or Customs,ochjn Respondent (s) 
& 2 othss, 

Shri KPrabhakarn 	
Advocate for the Respondent (s) 

CORAM: 

The Honbie Mr. N.V. Krishnan, VIce Chairman 

The Honbie Mr. A.V.Haridasan, 3udicial Mernber 

Whether Reporters of local papers may be alToweci to see the Judgement ?V 
To be referred to the Reporter or not ? ' 

Whether their Lordships wish to see the fair copy of the Judgement ?) 
To be öirculated to all Benches of the Tribunal ?/ 

J&JDGEMENT 

N.V.Krishnan, VC 

The applicant is a Deputy 0rice Superintendent 

Level—Il working under the Collector, Customs,, the Virst 

respondent. While working as an Uppsr Division Clark, on 

which post she was confirmed from 20th June, 1986, the 

applicant Was promoted purely on adnoc basis as Deputy 

Office Supdt. Level II by the order dated 25.3.88 (Ann. A2). 

She was also reguaVised  on that post on 15.12.88 by the 

Armexure A3 order and it is alleged that this has been done 

without getting her prior consent. 



- 2 

For., it is submitted that the practice so far has 

been that UDCs who have been given officiatilig promotion 

as Deputy Office Superinterdent Level II are also considered 

for promotion as inspector Customs or Examiner on the 

executive side and for this purpose, they are 'reverted 

again as UOC. In other words, the temporary officiation 

as Deputy Office Supdt, Level N O  never used to come in the 

way of such persons being consiOered in their turn for 

- 	promotion as Preventive Officer or Inspector or Examiner. 

The applicant has tried to establish this by citing the 

case of Srimati Sarojifli by producing her orders uf 

promotion as Deputy Office Supd't, and aider of reversion 

as tJDC (Ann. A4) and the further order of her promotion 

dated 9.2.88 as Examiner (Annexure A5). 

The maist grievance of the applicant is that this 

prohited 
systemhas been given up and it'is nowtpr jot jaO by a clan- 

the 
fication dated 1u.6.88 (Ann. A6) isued by 	Government 

in respect of a doubt raised by a Collector of Central 

Excise. That letter reads as follows: 

"A point has been raised by a Collector or Central 
Excise as to whether UDCS who have been promotedto the 
grade of Dy. Office Supdt. Level II can be reverted 
to their substantive grade of UDC, at their own request, 
for coeisideration of their promotion to other grades 
such as Inspector of entral Excise, etc. The matter 

has been considered in consultation with Department of 
p:e8onnei and Training and they have observed that when 
the lAdividuals have already accepted the promotion, 
their reversioi to the lower'post is not in order as it 
would create administrative problems in filling up the 
posts. Departmnt of Personnel and Training have, 
therefore, advised that reversion of the persons working 
as Dy. Office Supdt. Level II to UDCs simply for the 
purpose of considering them for promotion to other 
posts is not in order. The advice of Depatrnent of 
Personnel and Training may be noted for compliance in 
future." 
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It is stated that it is because of tnis Annexure A6 

letter that the applicant was not considered for promotion 

to the executive line, though she had made a representation 

on 5.1.1989 (Ann. A7) praying that her option for being 

considered for the post of Examiner be called. 

It is stated that the post of LIDC is a feeder category 

post simultaneousiy to the posts of Deputy Office Supdt. 

Level II on the one hand on the ministerial side, which 

carries a lower pay scale of R3 1400-2300 0  as well as to the 

executive posts of Inspector/EAaminer/preventive Officer 

in the pay scale of Fb 1640-2900 bn the other hand. when 

vacancies in the executive cadre aie not available, the 

senior persons are promoted temporarily as Deputy Office 

Supdt. Level II. They are then considered, in their turn, 

along with others for promotion to the executive line also. 

This practice has been stopped after the issue of the 

Ann. A6 letter. 

60 	The Ann. A7 representation was rejected by the 

Ann. AS memorandum, mainly on the basis of the Ann. A6 

clarification. In rep'y to the applicantts further repre-

sentation dated 20th of 3une 1990 in this behalf (Ann. A9) 

she was informed by the Ann. AlO memorandum dated 31.12.90 

of the first respondent that theCentral Board of Excise 

aid Customs has clarified that the instructions(Ann. A:6) 

have been issued on the advice of the Department of Personneli 

and Trairsing and therefore, these irb tructions do nut call 

'for review and hence her re quest for consideLation for 

_ promotion to the grade of Exaner coulo not be acceded to. 
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It is inthese circumstances that this application has 

been riled seeking the following reliefs:- 

To direct the first respondent to promote 
the applicant as Examiner in the Custom 
House, Cochin since the applicant is entitled 
to be promoted as Exathner by virtue of her 
seniority; 

To direct the first respondent not to comply 
with Anne xure-A6 clarification in the case of 
the Applicant, since it is pertaining to the 
Central Excise in the appoint of Inspector 
of Central Excise anu since the Applicant's 
consent Was not obtained by the first respon-
dent before confirming her in the post of 
Dy. Office Supdt. Level-Il she is entitled 
to me promoted as Examinbr; 

To quash AnflexUre-A8 and AID memorandums 
issued by the first respondent on the basis 
of Annexure A6 clarification; 

To direct the uirstrespondeflt not to appoint 
or promote any one as Examiner, except the 
Applicant till the disposal of the Original 
Application." 

7. 	The respondents have tiled their aplycontefldifl9 

C 
- 	 that the applicant is not entitled to any relief and that 

the application desev: to be rejected. While the broad 

facts mentioned in he. application are nut disputed, 

it is contendeo that there is no need ,whatsoever, to 

obtain the prior willingness of the applicant for promoting 

her fros UDC to the grade of Deputy Office Supdt, Level II 

because this is a natural promotion on the ministerial 

side. Consent of a UDC has to be taken only if promotion 

is to oe made' on the executive side.likO Exarnifler* 

Preventive Officer, etc. 

B. 	It Is admitted that,priOr to the issue 
of Ann.6 

letter,persoflS temporarily promoted as Deputy Office 

Supdt. Level II werw aisO considered for promution as 
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Preventive Off'icer/Examiner. However, after issue of 

the Annexure A6 memorandum and after regularisatiol4 of 

the applicant in the post of Deputy Supdt.,. she could not 

be considered for promotion on the executive side as 

Exarniner/Prevettive Officer.. 

It is also submitted by the respondents that the 

Annxure A6 letter has been published in the CBEC Digest 

of 3uly 1988 which has been circulated to all the 

Collectorates for information of all concerned and for 

compliance. 

The respondents also state that though the Ann.A6 

letter has been ièsued as a clarification to a point 

raised by a Collector of Central Excise, it is equally 

applicable to the Collectorate of Customs also as Loth 

offices are under the Ministry of Finance. 

Ii. 	It is suumitted that at prestmtthere are two 

vacancies of Exaners against one of which a direct 

recruit candidate has usen offered appointment and there 

is no proposal to fill up other vacancy at present. 

12. 	We have perused the records and heard the learned 

counsel on both sides. When the matter came up for 

hearing on an earlier occasion, the learned counsel 

for the apiicant submitted that the applicant had no 

knowledQe ) whatsoeverof the Annexure A6 letter which 

was not circulatea in the office. In addition, in a 

L ro3oinder aubmittea by him, lie has enclosed a photocopy 



of an order dated 24.12.90 of the Co].lectorateof' Customs, 

Bombay by which Mr. PRokade who was earlier promoted  as 

Deputy Office Sppdt.in 1988 has been promoted as Examiner 

by an order dated 24.12.90 (Ann. All) notwithstanding the 

directions of Annexure-A6. The applicant ai&O has filed 

an aff.davit as follows:- 

"I state that Annexure A6 order dated 10,6.88 was not 
circaiated among the employees and it Was not circulated 
to we also. I am stating Su from my personal knuwiedge 
and also on the basis of enquiries conducted by me 
among my colleagues. The reproduction of Annexure A6 
order in CBEC Digest of 3uly 1988 is not amounting to 
circulation among the euipioyeea in the Custoes House. 
Normally, monthly issue of CBEC Digest are being 
received in the office five or six months after its 
pubiication. On enquiries, it is understood that 15 
copies of the CBEC Digest are usually received in the 
Customs House and ore copy of the Digest is usually 
issueo to various Sections in the Customs House. 
Usually CBEC Digest contains Notificatiotts issued under 
the Customs Act as well as the changeS in Tariff rates, 
etc. Therefore, all the employees in tne Customs House 
are not getting opportunity to see the V CBEC Digest. 

When I was given ahoc proetion as Deputy Office 
Superintendent Level-IT in Marcn, 1988, AnnXUre A6 
o.der was not issued. I got information about Anixure 
A6 order only after my confirmation in the post of 
Deputy Office Superintendent Level-TI." 

13. 	Annexure A6 is a well-intended letter, the object of 

which is to ensure that, as far as possible, the post of 

Deputy Office Superintendent Level-lI is given by promotion 

evwn on an adfloC uaSlS, to only those UDCs who have decided 1  

in advance 1  not to seek further avenues of promotion on 

the executive line but to seek promotion on the ministerial 

line oniy. It was interded to prevent the senior UDCs 

from enjoying the best of both the worlds i.e* enjoying 

post of 
tne temporary benefit ot theeputy Ofrice Supdt. Level-IT 

when there are no vacancies on the executive side, and tnen 

to get promoted on the executive line, when vacancies 

arise. This has now been rendered impossible by the Ann.A6 



letter which Le4uires, in effect, the UDCs to exercise 

an option ) oflce and for ali )whether they want to be 

pruuoted on the executive side or ministerial side. 

However, we are satisfied that when an existing 

practice is changec, it is necessary to intimate the 

officials concerned and it, as in the present case, the 

change has implications for future yromotiow tind 

opportunities, the concerned official.s should be given 

an opportunity to consider tie changes made and take 

further action. Thus, when the applicant was 1.rornoted 

as Dy. Office Supdt. Level II by the Annexure A2 order 

on 25,.88, the Anrb xur:e A6 embargo Was not in existence. 

She could freely accept the promotion ano rest assured 

that when her turn for promotion to vacanCies of Examiner/ 

Inspector etc. came, her option would also be called 

ad she would also be considered and if sejected, she 

would be reverted tu the post of UDC and then promoted 

like 
aS Examiner,, I.t was necessary to inform all 	e 8edar1  
so that they could volunteer to get back to the post of 

UDC, to escape from the consequences stipulated in Ann.A6. 

Therefore, this letter should have been brought 

to the nutice o the applicant who could then have stepped 

down to give way to other UDCs who want to seek promotion 

only on the ministerial line. It is highly improper 

to confirm the applicant as Dy. Office Supdt. Level—Il 

without giving her this information aud choice and 

télliug her that her further promotion on the executive 

side is barred by Ann.AS letter. Slse cannot be presented 
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with such a fait accompli, 

The learea counsel for 'the respondents contended that, 

as a matter of ?act,ifx±t the necessary information 	as in 
applicant, in fact, 

t 	d A6 was published in CBEC Digests and . hence theL 
Leve1—II 	arter 

 It is in this regard the aforesaid affidavit has been 
receipt of such 

information. fijed by the applicant. 	It is submitted 'by the 

ho doubt, 
• that the Ann.A6 ..etter is 	ublishe 	in the CBEC Digest, 

But the applicant has stated emphatically that she got the 

information about the Rnn.A6 ocder only after her confir-

mation in the post,of Dy. Office Supdt. Level—Il. If this 

is trt&e, this circumstancBi 
	 Will not be enough 

to bar consideriiig her prumotionto the execut.ve side 

for Lhe reasons already given above* A copy of this 

affidavit dated 4th April 1992 has been served on the 

leanród counsel for the respondents on 1.4.92. The 

respondents were giveIN time to make available the origiflaL 

or to rile a counter affidavit. On the last iate 

of hearing on 2 8.4.92, there was no rep'esentation from 

the side of the resporidens. Neither any counter affidavit 

was uiledn 	was aely suumissiofl aia4e on behalf of respon- 

dens. Heice, the Case wag reserved for orders. 

In our view, in the face of the emphatical denial 

by the appliant in her affidavit, it was the bounden 

duty of the respondents.to deny the averments made in the 

affidavit if it Was not correct and produce records to 

prove the contrary. For,it was within the means of the res-

poncents to produce records to show that the CBEC Digest 

iL- 
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of july 4988 was 1in fact circulated to the Sectioi where 

the applicant Was working and that the applicant had 

full opportunity to see this Ann.A6 letter much before 

her confirmation in December 1988. Having tailed to do 50 

we are of the view that an injustice has been done to 

the applicant in denying her the promotion to the executive 

line on the basis of the Annexure A6 letter which, in 

effect, appears to have been issued behind her back. 

	

19. 	In the circumstances, we allow this application with 

a declaration that tne Aflfl.A6 letter was not brought to 

the notice of the applicant in any manner before she was 

confirmed as Deputy U?tice Supdt. Level—Il and we declare 

that, notwithstanding Annexure AG letter, the applicant 

is entitled to oa considered for promotion on the exe-

cutive line as preventive 0fficer/Exminer against the 

rxt vacancy that may at'ise,subject to the other provisions 

of Law. In this view of the matter, it is only tair 

to permit the respondents to revert the applicant imme-

diately from the post of Dy. Office Supdt. Level—Il to 

that of a UDC,tO enaule considering her for promotion 

to the executive èide and we do so. 

	

20. 	The applicatiop is disposed of with these directions. 

(A.V.Haridaean) 	 (N.V.Krishnafl) 

judicial Member 	 Vice Chairman 

a 


