CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

DATE OF DECISION: 15.2.1990

PRESENT

HON'BLE MR.S.P.MUKERJI -  VICE CHAIRMAN

AND

HON'BLE FR.A.U.HARIDASAN -  JUDICIAL MEMBER

ORIGINAL APPLICATION NO.S51/89

M.M.Jossey - Applicant

Versus

1. The Flag Officer
- Commanding-in-Chief,
Headquarters Southern
Naval Command,
- Cochin-682 004.

2, The Chief Staff Officer{P&A),
Headquarters Sauthern
Naval Command,
Cochin-682 go4.

3. The Commanding Officer,
INS Venduruthy,

Cochin-682 0Q4. . Reépondents
Mr.M,Giri javallabhan - Counsel for applicant
Mr.PA Mohamed, ACGSC - Counsel for respondents

g R D,E'R

(Mr.A.V,Haridasan, Judicial Member)

This application under Section 19 of the Admi-
nistratiye Tribﬁna;s Act, 1985 5a§ been filed by the
applicant, an Ex-sérvicéZﬁan,serving as an M.f.Driver
under the respondents challenging the validity of the
order datéd 25;1.1988 of the second respondent imposing
on him a penalty of uithholaing of in;fement'?or a period
of three years}at " Annexure=A-2 énd the appellate order
dated 27.9.1988 of the first respandent confirming the

order of punishment., The facts of the case in brief are

as. follous.
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2. ~ On 9.3.1987 at about 2300 hours when the applicant

A of
was carrying 10 bettles of rum, 1 bottle/brandy and 1 bottle of

éear in the jeep uwhich he was driving within the area of
the Cochin Nawval Basg, he was stnppea by the Naval Police.
The liquor was seizad and a statement was gbtained from
him, Though‘tﬁe applicant stated that he had boriouad

the liquor from his Ex-servicemen friends for'being used

in connection with hié sistér% wedding, this exp;anation
.uas not ac&epted and the third respondent on 7.5.1987
issued a charge sheet under Rule 14 of the CCS (CCA) Rules,
1965, alleging that the applicant kept in his gossgssion 10
bottles of»Rum,vohe bottle of brandy énd one bottle of béer
illegally, ‘A departmental inquiry was held. The Inquiry
Officer however submitted a report finding‘that the applicant
'haé“not coﬁtfavened any.known ord;rs/ regulations regare-
ding passessién of liquor in the prémises of Naval Base,
Eochié and had not committed any misconduct. The sécond
respondent %iiggneed with the finding of the Inquiry
Officer, found the éharge proved and passed the impugnéd
_6rder at Annexure=2 impogiﬁg a penalty of withholding

the increment for a pgriod é? three yearé. Aggrieved by
that, the applicant preferred an appeal to the Appellate
Authority. The Pirst respondent confirmed the order of

the second respondent by the Annexure-~3 order. Aggrieved

. by these two ofders, the applicant has filed this application.
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It hag been averfed in the application that the third
respondent haﬁ no authority to charge-sheet . : the appli-
cant, that the respondent No.2 had no authoriéy tb'impase
punishment, and that the Annexure-3 order of the Appellate
Authority also is invalid on account of lack of juriediction.
It has also been aQarred that, as the Inquiry Authority has
recorded a finding that the applicant is not guilty without
any further materiai, the resbondents 1 and 2 could not have
come to a different finding. 1t is further contended that

' the charge does not disclose any misconduct and that the
evidence adduced before the Inquiry Authority does not
warrant.a Finding.QF guiltﬁ{ The fespondents have filed

a detailed reply s£ate@ah£;' It has been contendad that the
aQ;horities who haVe issued the charge-sheet, passed the
order of punishment and the appellate order had the juris-
diction to deal with the matter dealt with by them»and

that the facts proved in the inguiry justified the secdnd

respondent's finding that the applicant is guilty; dige=

agreeing with the Finding of the Inquiry Authority.

3. | We ﬁave heard ﬁhe arguments of the learned

pounsel and have also perused the documents produ;ad,

fhe learned’counsel for the applicant argue& that the

third respondent had no authority to‘issue the charge-
sheeﬁ, the second regpondent had no authority to impose

the banishmant, and that the first respondent héd no
authority to dispose of the appeal.In support of this érgu—
ment, {he learned counsel invited our attention t; the order

of the Madras Bench of the Central Administrative Tribunal,
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in TA 203/85, wherein it was héld that, és the Appoint-
ing éuthority and the authority competent to impose
penalty mentioned in Rule 11 in réspecthof Group 'C’

-and Grﬁup ‘D' posts under the Southerh Naval Eomﬁand is
the Director of Civilian Personnel as pef Part=5 of the‘
_Sbhedule therefore; the 5th respondent in that case,

the Chief Staff Officer (P&A), Headquarters, Southern
Nava} Command had no authority‘to impage the penalty.

In this case also the second respondent is the Chief
Staff Ufficer (P&A), Headquérters, and the applicant

is a BrOup"D' staff. At the Pirst blush it would appear
that the decision cited épplies all on fours to the facts
of‘the case as uell,:and that the impugned order suffars
from want of jurisdiction. Bﬁt as per Clause 'A' of
Sub=Rule 2 and Rule 12 of £he Ccs (CCA) Rules, 1965, all
the penalties épecified.in Rulé 11 may be impased aon a

* member af the Central Civil Serviée, by the Appcinting
Autﬁprity, or the authority specified in the s;hedula

~in this behalf, or by any authqrity empouvered in this
bDehalf by a general or special order of the President.
Ext. R-1 is a copy of the order issﬁed under Clauseta) of
* Sub Rule=2 6? Rule 12 of the CCS(CCA) Rules, 1965 empowering
the officers mentioned ﬁherein to impose penalties specified
in Clause (i) to (ix) of Ruls 11 of the CCs(CCA) Rules in
respect of Group 'C*' and 'Df ﬁe?ence civilian employees

of the Indian Navy under their control and jurisdiction,
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.AS per this order, the authority competent to impose the
penalties on civilian grade 'C*' and fD’ employees in
Southern Naval Command was Command Supply Officer, Southern
Naval Command. But this order has been amended Ey Ext.R.2
order dated :15th July, 1981, uhereiﬁ-the words Command
Supply Officer, Southern Naval Command hawe been dele-ted
and "the words Chief Sf@ﬁf, Ufficer(P&AL Headguarters,
Soguthern Naval Command hawabeén substituted. So as per
.the orders of the bresident; in exercise of the powers
conferred by Clause-~A of Sub Rule-2 af Rule 12 of the

cCs (CCA) Rules, Officer in charge, Ext.R.142, the second
respondent, the Chief Staff Officer, P&A, Headquarters,
Southern Naval Command has been.authoriSBd'to impaose
penalty specified in Clause-1 to 10 of Rule 10 of Group
e and 'D"defence civilian employees uquing under his
control and. jurisdiction. Thevﬁppellate Authority is
shoun to be the Flag Officer, Com@apding in thé Southern
Naval Command. Therefore, the argument of the learned
counsel for the . applicant, that the respondent No.2

- - . the -
has no authority to impose/penalty and the fPirst respon-
. QP

dent has no authority to hear the appeal has no merit.
The'énntention af thé . .apphicaht that the third respon-

also
dent is not competent to issue charge-sheet/is not tenable.

, ("
The learned counsel for the applicant argued that the
BDisciplinary Authority has gone wrong in finding the

applicant guilty of the charge while the Inqguiry Authority
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has held the charges not proved, disagreeing with the
Inquiry Abthority withoutvany'fqrther materials and
-uithouﬁ‘giving a noticé to the applicant. It is settled
now that if the Disciplinary Authority proposeS'to.dis-
agree with the finding of not guilty entered by the
Inquiry Authority,‘notiée should be given to the delin-
Quent and édéduaté'opportunity has to be given to him.

In- Nérayan Misra =Vs- State'of Orissa, reported in

1969 (Uol.IIi), SLR-657, the Supreme Court has held

that in a casé where Discip}in;ry Authority disagrees
'uith_the finding of not guilty entered by the Inquiry
Authority, an appértunity’ghould be given to the delin-
quent official about the attituﬁe of thé;puniéhing 
authority and if that is not done, there is . violation

of natural justice and fairpiay.' The dictum laid down by ...
‘their lordships is applicable to,tﬁe facts oF.this'case;
The Disciplinary Authority'has obviously committed a grave

prror of law by not giving a notice to the apﬁlicant of .

his intention to disagree with the finding of the Iﬁquiry
Authority,bthereby violating the principleévof natural
justicé. On that‘écore the finding of the Disciplinary
Authority, that the applicant is guilty of the charge
has to be set aside. Ue.Therefdre, do so.

: 4
4. - In view of our donclusinthat the finding of the

Disciplinary Authority that the applicant is guilty
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disagreeing with the finding of the Inquiry Authority
-, cannot be sustained; We do not propose to go into

¢ ‘ .
the question whether the charge actually disclosed a

misconduct and whether the evidence on record uar;ants

a finding oP'guglt,.
[ 9

Se - In vieuw of what is stated above, we set aside
the impugned punishment order at Annexure-A2 and the
appellate order at Annexure-~A3, It is made clear that
be
the respondents would/at liberty toc re-commence the
disciplinary proceedings fraom the stage'after'submission
of the inquiry report by the Inquiry Authority, if they
so choose and complete the proceedings in accordance

with lau, after giving the applicant notice and adequate

opportunity to defend himself.

B There will be no order as to costs,
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(A.V.HARTDASAN) . (S.P.MUKER3JI)
JUDICIAL MEMBER © VICE CHAIRMAN

- 15.2.1990



