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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A. No. 502 of '
T A No. ' 1990

DATE OF DECISION _ 5-3-1992

The Divisional Personnel Applicant (s)
0fficer, Southern Railway, .Trivandrum

Mr TPM Ibrahimkhan : Advocate for the Applicant (s)
[:: Versus. \ —
. o V /
PJ Varghese & another Respondent (s)
; i"‘
M/s M Ramachandran & Advocate for the Respondent (s)

P Ramakrishhan
CORAM : v

The Hon'ble Mr.SP MUKERJI, VICE CHAIRMAN
& S |
The Hon'ble Mr.AU HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement? |
To be referred to the Reporter or not ? \ .
Whether. their Lordships wish to see 'the fair copy of the Judgément ?('\/1
To be circulated to all Benches of the Tribunal ?N
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JUDGEMENT
(Mr AUVHaridasan, Judicial Member)
The Divisioﬁal Personnel Officer, Southern Railuay,
‘Trivandrum has Piled this application under Section 19‘oflthe-

AdministratiVe Tribunals Act challenging the legality, propriety

' and correctness of the order of the second respondent, the Central

GpVernment,pabouf Court, Ernakulam in C.P-25/88 and for a declara-

tion that the first respondent is not entitled to releass the
‘@mount\auarded by the Labour Court as per the impugned order at
AﬁNexuﬁe-A1. The factual matrix is thus.

2e | The services of the first respondent who was a casual

mazdoor and who had attained iZemporary status was terminated by |

the applicant on 5.6.1981 on the ground that he was found medically
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unfit by a Railway Medical Board. The first respondent challenged
- . )

_ this action before the Hon'ble High Court of Kerala in 0.P.No.

4582/81. The High Court of Kerala allowed the Urit ﬁetition and

directed the Railway Administration to re-consider the first res-

pondent's claim in the light of its judgement and the relevant
provisions of Chapter 13 of thq ﬁailuay Establishment Nanuai.
Thereafter, a?tef'considering a rep;asentation made by the first
résbonqent, the Réilﬁay Administration issued another order on
29;4.1982>confirming the earlier order and terminaﬁing the
services‘df the appligant with retrospective effect from 5.6.1981.

-

This order was challenged by the first respondent- in 0.P-7345/82

which uaé transferred toAfhis TribUnai after commencement of the
Adminis@fative Tribunals Act. - This Qrit Petition re-numbered as
TA-36/8? ués dispgsed of by this Tribunal by order dated 18.3.1é88w
fhe'Tribunal held that tha,ordervdated 29.4.1982 terminating the

services of the first respondent with retrosgpective effect from

._5.6.1981 was invalid, Therefore the ®rmination of the services

of the applicant was set aside. Houwever, it was observed in the

order by the Tribunal that it ua%open for the Railway Administra-

tion to take such action as was warranted on the basis of the

Medical Repdrt after giving due notice to the first respondent

and after hearing his objection’ in that regard. Pursuant to the

above direction, the Railuay Administration issued a notice to

~the abplicaht and after giving him an ppportunity to be heard,

terminated his services. Since thelﬁailuay Administration did

ot pay the appliéant the back wages for the'period between

5.6.1981 and 31.3.1988, the first respondent Piled C.P-25/88
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before the second respondent, the Central Government Labour
Court, Ernakulam under Section 33(C)(2) of the Industrial
Disputss Abt for computation oﬁ'the_benefits due to him from
the applicanﬁ as errears of pay, D.A. etcﬂ This .application
was resisted by the applicant contending that as the services
of the applicant was terminated‘on the ground of medical Unfif-

ness and as the applicant had not worked during the pe#iod, he

uas'not entitled to any back uwages. It was also contended that

as the Hon'ble High Court and the Central Admin;gtrativa Tribural
have set aside the order of termination of the services of the
applicént on the technical ground that a notice was not giveﬁ to
the first respondent be?orevterminaticn and .as the‘High Court
and the Tribunal did noﬁ direct payment of back uagés during the

\
period uwhen the applicant was kept out of service, the applicant

‘has no right to claim back wages. It was further conterded that

thé quantum of back wages, namély, %.52,868.75 ciaimed in the
petition was excessive.' The first respondent got himself exa-
mined before the secon& fespondent. The aphlicant on the other
hand, did not adduce any evidence at ail.v The second respondent
held that in view of the Pact’that the orders of termination of
the services of the 1st respondent uére set aside by the High
Court and the Central Admlnlstratlve Tribunal, thes 1st respondent
to get salary
(the petitioner befors lt) was antltledqizg/other benaflts till

his services were legally termlnated after issuing a notice as

directed by the Tribunmal., The second respondent found that as
during the

pay and allouancesW from 5.6.1981 and. 31.3.1988, the

[
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/respondent was entitle to.get a sum of Rs.52,868.75.0ut taking

1

note of the fact that a sum of ’s.3,982.00 had since been paid,

an order was passed directing the applicant to pay to the first
respandent.a sum;of %.48,886.75 witg interest @ 10% from fhe '
date of ths order. It.is this order a copy'of which is ;t |
Annexure-A1 that is under chailehge in this-épplication. The
main ground on uwhich the order is challenged are (i) the order
of the second respondent is one passed uithout jurisdiction,
(ii);as the first respondest has not uworked dufing the period
between 5.6.1981 and 31.3.1988, hé‘has no right to get béok
wages and (iii) as the ﬁrders oflthe Hon'ble High Court as uwell
as that of the~Tribunai 50 nat direct payment of back wages, the
éecision of the seconq respondent directing the applicant to pay

1

back wages is unsustainable. - ‘ .

3. The Pirst respondent has filed a reply statement contend-
ing that there is no reason .‘or justification for interference in

the impugned order.

4., e have gone through the pleadings and"documents VErY
¢ara?ully and have also-heard the arguments of the learned counsel
on either side. The learned counsgl for the appiicant arguedvthat«

as the entitlement of the first respondent to get back wages uwas

" disputed by the applicant in a proceedings under Section 33(C)(2)

;OF the I.0.Act, the sscond reépundent has no jurisdiction to

decide the disputed question of gntitlementr The learned counsel

_submits that as the ‘scope of enquiry under Section 33(C)(2) is

limited to computation of the monetary benefits, the disputed
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question of‘entitlement can be detérmined'anly on a‘'reference
under Section 10(1)(C) of the I.D.Act. The guestion of juris-

diction was not raised by thae applicant before the second res-

pondent. It is not the case of the appliCéﬂtAthat there is .

inRerent lack of jurisdiction for the Labour Court for deter-
S

mining the disputed guestion of entitlement, but the argument

is that the Labour Court could embark upon an inquiry in regard

to the disputed question of entitlement only if such a dispute
. ) . ' .

was referred to it by the appropriate Government under S&ction

v

10(1)(C) of the I.D.Act. So in effect the case of the appli-
cant is that the secohd respondent Labour Court has exceeded
its jurisdiction in a proceedings under Section 33(C)(2) of the

s

I.D.Act. Though submission to jurisdiction by the parties will

not confer upon a Court or Tribunal jurisdictidn, the objection

regarding thé limit of jUrisdiction should be raised at the
earliest opportunity. Further, in a2 proceedings under
o .

\ . ) \
Section 33(C)(2) of the I.D.Act for the purpose of computing
the monetary benePits claimed by the applicant, the Labour
Court has got the jurisdiction to decide all -questions inci-
daental to such a-computation. It cannot be said that the

questidn of entitlement of the first respondent to getﬁbck

wages was really a QUestion to_be‘determined by the second

‘respondent in this case because as the High Court and this

Tribunal had declared that the orders of termination of the
servicés.of the applicant were illegal and invalid, the natural

and legal conseqpehce of the declaration was that the orders of

..C.60.'

g

e



-G

of te;mination did not take effect and that it should Se
deemed that the firgt respondent continued in service despite
tﬁe illegal orders of terﬁination. I1f the legal consequence
is as aforesaid,‘then, it goes without saying that the right
of the first respondent\to get back Qages cannot be disputed.
-uhat remained Fof determination by the secgnd respondent was
the qﬁmputation of the amount due to the first respondent.
Tﬁerefore ué Fina that there is no merit in the'contBAtion of
the applibant tﬁat the second £espoﬁdent has acted without

jurisdiction in determining the quantum of back wages due to

the first respondent.

5. The a:gﬁment of the'learned.éounsel for the applicant
that in the gbsance of a di;ection by—the Hon’blé High Court
and by the Tribuﬁal to pay back wages to £he'?irst responden@
vthough the ofders of termination oﬁ'services of the Pirst.
responden§ had beeh set aside, the finding of the second
reépdndent that the first respondent Qas ehtitled‘fo'back
wages is unsustainable also has no Fdrce'because as obsefved
‘by ué earlief, the legal consequencé of declaring the orders
of termination of services is that thE'imﬁugned orders hgve
becomé nonest. 1In SQChcircumstances;\the.second re;pondent”
was pérfa;tly.justi?iad in-holding that the ?irs£ respondent
uéé entifled to have the monetary benefits computed. The_
learned counsel for the épplicant arQUEd thag the‘second

respondent should have accepted the principle of no work no

wages rejected the claim of the first respondent. We are
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not in a position to accept tﬁis argument of the learnea
counsel éither. As observed by us, since the termination

of the services of the first respondent has been.quéshed and
saﬁ aside as illegal, the first respondent uasvaligible to
get the uaée; for the period-dUring which he ués kept out of
employ&ent, because it is not the qasé where ﬁhevPirat res-
pondent uaS~ﬁot prepared to uork but éére the applicant did
jot allpu the firét respondent to work. After‘keapiﬁg the
first respondent aQay Proﬁ work, the applicant €annot get

away from the liability to péy‘him fhe wages.

< . : ’ ' . ‘ [
" B. The learned counsel for the applicant lastly argued

thét the second respondent has afrived at the quéntum of back
wages githout any basis and that Por‘this reason the impugned |
order at Annexurg-A1‘is liable to be guashed. ‘We are not
impressed uithvtﬁis argument ét all. Regarding the quantum of
back wages, apart ?rom'aAstray éentencé in the statement‘?iied
-by-%he appliéant befofa_the sec&nd réépondent ;thét the backv
wages claimed was excessive, it wasnot sfated a§ to how the
_Claimlugé excessivé. Furtﬁer, it is seen that as against the
gvidence adduced by the Pirst respaﬁdeht'before the.éECond
respandant, in support_OF his claim of 5ack wages, no evidence
at all was adduced by ;ha épplicant; In theée cir;umstgnces,
the second respondent was left uithvno alternative but to
accept the avidence tendered by the first respondent in
 support of his claim. . |

T .Un an anxious,consideratioq of the Pacts and circum—

: in the
stances of the case, we do not find any infirmity/impugned order
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of the second respondent and therefore, we do not find any

reason or justification to interfere with the same. In the
/

result, the application fails and the same is hereby dismissed.
As la® sum of .Rs.8,000/~ was paid to the ?irst respondent,
& &

pursuant to the interim order issued in this application, the

'

applicant will be liable to pay only the balance.

8. There is no order as to costs.
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( AV HARIDASAN ) : ( 3P MUKERJI )
JUDICIAL MEMBER : ’ VICE CHAIRMAN

5-3-1992
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