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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
; ERNAKULAM BENCH

0. A. No.
ot 407 190

DATE OF DECISION__15.11.1951

L.Mony Applicant (}/

M;.P.Siuan Fillai

Advocate for the Applicant (s)

Versus

UDI rep. by the General ManageRespondent (s)
S.Railway, Madras & 2 others

Smt.Sumathi Danda pan i Advocate for the Respondent (s)

The Hon’ble Mr. S ,P.Muker ji - - Vice Chairman

and

The Hon'ble Mr. A.V.Haridasan - Judicial Member
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Whether Reporters of local papers may be allowed to see the Judgement? }/7
To be referred to the Reporter or not? Y7

Whether their Lordships wish to see the ‘fair copy of the Judgement? 77

To be circulated to all Benches of the Tribunal? 744 v

JUDGEMENT

(Mr.A.V.Haridasan, Judicial Member)

This application under Section 19 of the

 Administrative Tribunmals Act by Shri L.Mony, now

working as Shunter, Chief agon Superintendent's
0ffice, Thamanam, Cochin is directed against the

order dated 11.5.1988 at Annexure-A10 issued by

the second respondent imposing on the applicant

a punishment of withholding of increment due on
1.10.1988 Por a period of one year and also against
that part of tbe order of the third respondent
(Annexure-12) dealing with the impugned punishment.
2. The facts neceésary for the disposal é? this

application can be briefly stated as follous.
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The applicant is a Divisional Secretary of thé Rll India
Loco Running Stafflﬂssociation and has been holding that
office from 1985 onwards. He had‘occasion to lead a

feu agitatiﬁﬁs in Trivandrum Bivisidn as the leader of

- the assbciaﬁion. vwhila he' was working as a driver of.
goods traianOaﬁR[J,on 14.6.1987 he found 20 uégans

attached to ths train at Mulangunnathukavu with their

doors open. . Since the applicant was aware of repeated
R and
instructions | tg the General Manager/of the Senior
| - o —

Diviéioﬁal Mechanical Engineer thét‘goods train should
not be taken from way side stations i?.doofs of the
vagons are'nog closéd and sscured; and since éaking
the formatibn with the doors in open condition das
against the Rule 4.7.5 of Part III of the I.R.C.A

: canfarence~rule$, he did not venture to take fhé train
in that condition from Mulangunnathukawvu Staticn.i

When the applicant declined to take the formation

_ ‘at Annexure-AS was given té him
. a direction/basing on a message from the Assistant Operating
o .

Superintendeht which reads as follouws:

u You are permitted to start the

train with the doors in the secured
| condition (message as per A0S order)"
Feeling _ ' L
/that the Annexure-AS direction, was not very cleaf and
L ' : ' i '
that it was unsafe and contrary to the instructions of
the higher authorities to start the train with vagons

in_open'conditioh the applicant did not agree to take
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O _ This.Pact
the train inspite of the Annexure-AS directionuas

@

repérﬁed to the second respondent, Tﬁe second res-
pondent ;ssuad a memorandum of charges No.V/N.ZZE/XIV/
Rg;-¢ated 7.7.1987 at Annexure-A6 proposing te hold

an enguiry againsf the applicant under Rule 9 ' ., of
tha,Railugy Servants (Discipline and Appeal) éulas, 1968,

The articles of charge read as follous:

R

That the said Sri.l.Mony, Goads Driver/
ERM whils working T.No.GR/J on 14.6.87 with
loco -No.WDM 17339 has refused to proceed
further from MGK as per power message No.8
notlfled to him by control through SM/MGK
while at MGK, which resulted in the deten-
tion to the train at MGK by 6.40 hrs, and
arrangemehﬁ of another crew by 29 Exp.

Thus he has viclated rule No.1.02(50)
2.06(a)(b) and 4.33 (b)."

< The statemsnt of imputations of misconduct in relation
to the charge-péads as follows:

R In terms of G.R.206 (a) & (b) gvery
railuay sa:vént shall promptly observe ahd;
obey all rulass and special instructions and
all layful ardérs given by his superiors.
But in this cése ha has refused to proceed
further Prom MGK, which resulted in the
'arrangement of other crew by 29 exp. and
thereby cau31ng a heawy detention of 6.40°
‘hrs. to the train at MGK, "

The appiicant submitted a'Qritten~explanationvinﬁiting
ths attentibn of the second respondent to the various
instructions including the instruction issuved by him
.cn‘1.10.1985,‘Annexure—ﬂd'to all driﬁers not to take
the Pérmatiaﬁlfram way side Station if ﬁoars of the

wagons are not clpsaed and submitting that by not agreeing
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to take the train with as many as 14 wagons with doors

he
in open condition/had only obeyed the rules and in-

v
structions issued by the sscand respondent, and that
he had therefore not comhitted any misconduct. An
enquiry gas'held and the Enquiry Uﬁficer found‘thé
applicant not gullty .af V1olat10n of Rule 4.39, but
him : .

Plndlng[gf/lty of violation of 1. 02(50) and 2.06 (a)
and (b) ~ .4 submitted his report to the Disciplinary
Authority. The second'respnndanf on the basis gf
thet ‘rg;port held the applicant guilty of all the
charges and imposéd; on himva penalty of withholding
of annual_incremenﬁ‘From Rs.1410 to ése14$ﬂlin the
‘scal; of Rs.iBSD to 2200/-, dus on 1.10;1988 for é
period 69 12 months by the impugned ordér at Annexure-
'vA10 dated 11.5.1988. The appliéapt preferred an appeal
against the Arnexure-A10 order to the third:fespondent
Qha uithout specifically dispﬁsing of the appaal.as a
part of another appellata/penalty order dated 27.6.1989,
\Anﬁaxure—A12 anly cancelled the uneXpired portion of the
penalty imposed b? ulth'affect from 30.6.1989, Therefore
aggrleved by the impugned order at Annexure-ﬁ10 and
non-consideration of hié appeal properly in the order

at Annexure-A12, 4the\appiicant has filed this application

rayzng that these orders may be quashed,and that the

respondents may be directed to restore the annual

increment due to him on 1.10.1988 with consequential
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benefits. It hés been averred in the application that
the applicant is not guilty of any misconduct, that the
finding that he is guilty is based on no evidanqe at all,
that the impugned order at Annexure-A10 is absolutely
pervarse, and that tﬁe Appellate Authority has ﬁot

considered his appeal on merits,

. 3 The respondents in the reply statement have

sought to justify the impugned orders on the ground

that the refusal on the part of the appiicant tc obey

the special instruction issued by the Assistant Operating Supe=-
’ ~ ) | and '

rintendent amounts to misconduct[that the applicant

has been awarded punishment only in confarmity with

the rules. It has also been contended that no appeal

has besen received in the office of the sscond respon-

dent against the Annexure-A10 order.

4.,  The applicant has filed a re joinder stating

that the appeal uas‘filed and it was forwarded to
Senior Divisional Mechanical Engihaer, Trivandrum

on 16.6.1988, Invnrdar to.substantiate this conten-
tion the applicant hés produced Annaxure-A15, an
endorsement on’ ﬁhe copy of the appeal memorandum,
Annaxure-6£1 by the Chief Wagaon SuperviSOR"that;iha
appeal was forwarded to Sr.DME, Trivandrum on 16.6,1588

vide office note No.R.38/Rg of 16.6.1988.

Se We have heard the arguments of the counsel on
either side and have also carefully gons through the

pleadings and documents,
0006/"
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6. Tha.substance<of the charge for which the ébpli—
cant wvas found guilty‘and puh;shad by the impugned
order is that, on 14.6;1987 he refused to take the
Goodé Tréin No.GR/3J uifh loco No.WDM 17339 from
Mulamkunnathukavu inspite of powesr message No.8,
Annexure-AS notifiad.to him by.control through Station
Master, Mulamkunnathukavu resulted in detentionvof
the tréip at Mulankunnaﬁhukavu'by 6.40 hrs. and
Gi/ggxééiéxea arrangement of another creu.vand that he
had thareby violateﬂ rule 1.02(50),'2.06 (a) & (b):
and 4.39(b). The facts which are beyﬁnd dispute
iA this case are that, as many as 14 wagons of the
 train attached to it at Mulankunnathukavy had their
doors upenv  and ‘that on thevgrcund that taking goods
train.with wagons' doors of which ars open is Qn#afe
and agéinst_theinsfrgctions of the Generél Manager.
and othér superior officers including the seqond-
raspondent who issgad the chargeQSheet the aﬁplicanﬁ
-refused to proceed further Prom Mulankunnathukawvu
uithout'the,donrs being closed. According to the
learned ébunsal appearing for the';espondents s 8s
per rule 1;02(50) aufhorised oP?icars a;é empawerea
to issue Spgcial instructibns and as svery railuay
servant is - bgund ' to observe and obey all rules
énd spaecial instructions and lauful ordersvgivan by

his superiors as per rule 2.06 and as the driver is
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bound to obey all orders given to him by the Station
Master or any Railway servant acting unde:‘special'
instructions so far the safe and proper uworking of

the engine would admit as per rule 4.39 the refusal

™~
.on the part of the applicant to proceed with the train

¢

fron Mulankunnathukavu 1nsp1te of the special instruct-
ion conveyed to him by ths Station Naste:-at Annekure-AS
amounts to violafiﬁn of the provisions contained in

the above said rules. The‘iearned_counsel'For fhé
a.[mvlic:an't °n-th3 other hand argded that, Assistant
Operating Superintendent at whose instructions the
Annexure-AS pbuar message was issued not béing an
authorised officer empowered to'issue special instru-
ctions under rule 1.02 and as the instruction to take
the g;ods t:éin with Qagons of which doors are not
closed is'unsafévand aééinst’the inst?uctions issded

by tha Gaheral Manager andlother superior officers
xncludlng the cné issuad by the second reépondent on _'
1. 10 1985 at Annexure-A4 the rafusal to take the

train f:nm Mulankunnathukavu on 14;6.1987 did not
amount to any.misconduct or violation of any rulss.
According to him . the directidn,to take the tra;n

without the dobrs a? the wagon being closed vas not
applicant

a lauful 1nstruct10n and thereforathq@gﬁiﬂgj/bﬁund

to obey that order. The learnsd counsel argued that
applicant
1Fthe£fig/nbayed that unlawful order and if some

accident had occurred on account of the presspre of the wind

getting into the open wagons through the doors, he
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uouldmbemheld liable for negligence of his duties and

for disobedience of the orders of the General Manager
and‘theJSeniorFDiyisianal Necﬁanical Engineer. Anne-
Xure=-A1 is.a copy.of the memo issued by the Divisional
Operating Superiﬁtemdant; Trivaqdrum instructing that
the dqérs of the empty despétched\uagons should be in
closed cénditions. .Rule No.4.7.5. Part IIi of IRCA
Conferance ruigs wjszﬁgxﬁ/i;yL doun tha£ "Doors’-
lVentilatcrs; shutters or manhold dﬁors of an émpty
uagﬁn, uhich is ﬁot closed properly éecured by full
écmplements oflfasting (except when ﬁerﬁanantly_closed
by feve@ﬂys“ are not to bé certifiad Pitf' Aﬁnexure-
A2 is a circular dated 5.9.1985 issued by thé;sacond
'rSSpoﬁdeht cdmmumicétingkthe extract of thé minuﬁesoﬁ_
the safety.meetingu%glthe General Manager held on
14;3.1985'regérding clesing of tﬁe doors ﬁf the wagons.
. | 4n :

It has been mentioned the:e{iiis,/instructions-should
.be issued’to TXR staff to réfuée to give brake pouwer
certificate/safety certificate until éuch time as the.
Plap éoofs in<the formation offered are in brbperly
ciosed énd secured condition. Annexure-AR3 is a copy
voF andthef c;rcular issued by the:secund respondent

to all depot officials in which it is stated as follous:

.. GM referred to séeing a covered smpty

special with most of doors in open condition
while he was travelling by Np. 23 Exp. on
'13.8.85, He directed that TXR's should not
be allowed toc issue BPC unless all wagons

7

have the doors properly closed.”

vee9/~



_9-
Annexure-A4 is a copy of the_circular'issuéd by the
second respondent onm 1.10.1985 which reads as follows:

n

All Drivers to be instructed

through SO0B not to take the formation

- from way side Station, if doors of

the Wagons are not closed."
Admittedly on 14.6.1987 the applicant was asked to
start the train from Mulunkunnathukavu station when
the doors of the 14 wagons vere not closed. It was
undar thét circumstances that the applicant refused

the traine

to takaZ. The pouer message given to the applicant

i;‘ under which he was directed to take the train,

(AnnaxyureAB) reads as. fodlons:! /2/./ Dt

" ' You are permitted to start the

train with the doors in the secured
condition (message as per A0S order)."

In view oP'thé clear direction by the second respondent
in Annexurs-A4 to the drivers not to take the formation
from the way side station if thé doors of the wagons
are nat closed, the applicant refused to take the train
stating thatvthe doors»yere not sacured‘sincé they were
not closed.v In the written statement of.defence submi-
tted by the applicant_to the memorandum of charges>the
applicant had méde it clear that he refusad to take

the formation because he Pelt that it was unsé?e t0 d0
so and also bégaﬁse he thqught that he would be viola-

ting the instruction issued by the second respondent
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himself, if he had taken the train with empty wagons
-qith opén doors and - pleading = that .&s: .his action
Qas lau?ql and bonafide he may not be proceeded against.
ﬁfcapy of the PRC's diafy dated 14.6.,1987 basing on
éhich the;charge-sheat'at Annexufa—AG was issued to
thé applicant is attached to the bharge memo. ,It

reads as follows:

n Train arrived MGK at 17.00 hrs. and

attached 9 + 20 empties shunding completed
at 20.00 hrs, .At 20.45 hrs., Dr. has given
a message that out of 29 wagons attached
14 wagons having one side door open. Tec.
staff again attended and the doors uers
properly secured in the open condition and
the ASM has given a message.to the driver
to proceed. Since the door are properly
secured the driver has given'tha message
that as per extant rulss in force embodied
in confersnce rule the doors of empty
Wagon must be closed and sscure, uithout
the train cannot be started. ,

The ASM reported unable to close the
doors keeping the train on Road 4. Matter
informed to AME. A messaga issued to the
driver permitting to proceed driver remar-
ked 'No' at 22,55 hrs. PRC has instruéted
to shut doun the loco on his completion
of duty hrs., and to proceed to PGT as
passanger vide PC 14/6/4,

Another crew was arranged Ex. ERS=
MGK to work the train. Train left MGK
at 2.40 hrs. -

Rep: (1) Detention to loco 17339 from
. 21 hrs.

(2) Stock with 84 units held up and
could not go fer interchangs.

(3) since the stock was delayed on
Rd. 4 at MGK, PGT/J could not be
traced in FCI siding." :

The PRC who had recorded this diary was examined at

the enquiry as witness No.3., In answer to HQuestion

-
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No.65 'Do you agree -'that all the above circulars,
instruction and rules were issued to prevent accidents
on account éf the doors being kept in open condition?
This uitngss has answered 'I never asked thé driver

to start the train with the doors in open‘conditionw'

. fo question No.56 put by the Enquiry Officer 'Did

Shri Azeez, Dy,CHC have ény convérsation uith\you
during this time? This witness has ansuwered 'He

asked me to give a maessage (pC message) to the

driver to start the train. Since it is against

thes safety point of vieu to as? the driver to start
the train with doors in open condition, I nsver gave
message and brought this matter tb AME/TUC and then
only traniCQ has given a power message.” Soeven
according to the PRC who was examined as third witnaess
in support of the dharge it was against the,safety
point of view for the driver to start the train with
doors of empty wagons in open condition, and therefors
he did not give the driver - any instruction fo start
the train with the doors in open condition. The
lsarned counsel for the applicant submitted that,

if the doors of empty wagons on one side afe open
when the train is running fast ths thrust of the
wind getting into the empty wagon is likely to causse
imbalancs and aven‘derailing of the wagons. UWe ars
convincad;that thare is substance in thisAargument.

We are sure that it was because of this that the

0»////// ei12/=
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General Manager and the other higher officials of the
Railways have been giving instructions to depot offi-
cials, to the trainvexaminers, and to all concerned
got to give power certificate before the doors of the open
wagons are closed and to the drivers not to take the
train without all the doors of embty»uagohs being
closed. Annékure—ﬁd was issued by the Divisional
Mechanical Enginesr, the second respondent himself.
In'Annexure-Ad_he had directed that all drivers should
be directed not to take the formation fProm way sidse
'statian if the doors of the wagons are not closed.

It is for strict obedienca of this direction and
consequent inability to obey a contrary direction

that the applicant has been charge-shested, proceeded
against and punished. We are distressed to see’thét
thé second raspondent who had difacted that the drivers
should be instructed not to take the ?ormatioﬁ from

wvay side stations unless the doors of the uagons.afe
closed has issued the Annexure-A6 charge-sheet against
the applicant Por strict adherence to this direction.
‘We are astonished to see that the second resgonéent
has though the applicant had in his uritten statemeﬁt |
of defenée'submitted in rasponsé ta‘the memorandum of
charges explained that he could not take the formation

: : issued by the
because he thought that he had to obey the instructions/

00013/“‘
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second,respondant not to take tﬁe Forhation unléss
the doors of the;vagons are closed has decidad not to
accept this éxplanation and to con&uct an:. snquiry.
WUe sea.?rom the svidence recorded at théfanuiiy -
that, even thé witness No.3, PRC Pelt that it was
‘unsafs to take the'fqrmation without the doors of

the emﬁty vagons being ciased. In suﬁh circumstancés
ve find thét the finding of the Enquiry Officer and‘
the Disciplinary Authority that the applicant is

guilty of the charges is absolutely perverse.

6, The gist of the charge'against the applicant
is that, he disobeyed‘the speciai instruction issued
by the ADS, vAccording to rule 1.02(50) special
instructions are instructions issued from time to
time by“ébihoriééﬁ; officers in respect of pafticular
cases or special circumstances. The applicant has

contended in the raply stataéent thag“ifsistant
Operating Superinteédent is not an authorised officer
empm&erad to issua épecial instructions. The lsarned
caunsel for the:raspoﬁdents submitted that he could
not find anyvorder by‘uhich the Assistant Operating
Smpe;intendent has besn authorised‘ta issue special
instructions. Therefnre the case of the respandents
thag the app;;caht Has refused to obsy special
instructions has not been established. Therefore

on a careful scrutiny. of the pleadings, facts, cir-

cumstances and svidence adduced at the enquiry
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Qe findrthat the impugned order of punishment is not
sustainable in lau. UYe are constrained to obsérve that
the second respondent has not appiied his mind beforse
he issuedlthe-charée-sheet, Annexure-A6, and tﬁat he
has failad to appreciate the written explanation
gupmitted'bylthe applicant in response to the charge
before ordéripg an.enqui;y to be held on the basis

of the AnnaxuréAAﬁ charge=-sheet.

7. The réspﬁndehtshavé contended that the appli-
cant's appeal‘has not been received in the office.
This has been found to be not trus because, from
Annexure-A15 it is svident that the appeal subéitted
_by.tha applicaht haé been foruérded with the foruarding
note by the concerned authority. It is further seen
that the Appellate Authority in the orders at Anne-
xure=-A12 dated 27.6.1989 though while disposing of
anathervpiegaediﬁgs'has orderaed that the unexpired
portion ofAthe penalty imposed bn the‘applicaht under
the impugned drder at Annexure-A10 be cancalied. This
 shous thafAthe appeal of the applicant was before the
Appellaﬁe Aéthority. Therefore Finding that there is
completé'lack of application of mind to the dg?ence
and the grounds éanvassad by the applicant in the
memorandum of his appeal,.the Annexure-AﬁZ apaéllate
‘n;dar to the extent that it relates teo not cancelling
the whole of the puﬁishmentvéwardad fo the applicant

at Annexure-A10 is set asids.
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B. In the conspectus of facts and circumstances,
uévallou the agplication and set aside the impugned
punishment order at Annexure-ﬁ10 dated 11.5.1988 of
the second respondsnt and thaﬁ part of the order of
the third raspondent at Annexure-A12 relating to non-

' of the
cancelling of the uholqépunsihment imposed by the

, -
Annexure-A10 order. We direct the respondents to
rastore the annual increment of the applicant duse

on 1.10,1988 and we further dirsct the respondents

to pay to the applicant a sum of Rs.500/- as costs.

Lo S,

(A.V.HARIDASAN) | (S.P.MUKERII)
JUDICIAL MEMBER VICE CHAIRMAN

15.11. 1991



