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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM BENCH

0. A. No._497/92. 9R .

DATE OF DECISION_ 13+7. 1993,

L4
-

&anynndﬂf_tican,_nm_tmi Applicant (s)
Genl Manager, Telecom Distt., Trivandrum.

Shri T Parthasarathy, Chief

‘Shri MR Rajendran Nair Advocate for the Applicant (8)
: Versus L

af-gomm > 5?3?@@}5%{:09_. Respondent (s)

Telecom, New Delhi. ~ .~

2. The Chief Genl Manager, Teolacom, _
| Kerala Circle, Trivandrum. . oo cooxkm iexpooda €t
3. The Genl Manager, Telecom Distt., Tridandrum.

. XO0BMX
Shri Kodoth Sreedharan, ACGSC, Advocats for the respondents.

XD xERE R Rt .

CORAN
The Hon'ble Mr. R. Réngarajan, Administrative Member.
4= Myhethér Reporters local pape(s may” be allowed to see the J gemen.tf?’”.‘
2. e referrdd to”the Reporter ox a0t? =2 VX
. hether their ¥qrdships wish to 4ee_the fair 2199 of\the Judgemepnt? ™~
” To be circuldted all Benche§ of thwe. Tribunal? . - '

JUDGEMENT

The applicant is e retired C'I_'hief Accounts Bfficer
of the Telecom District, Trivandrum. He retired on

:?1.' 3.1992, He had become a Group "B’ officer in the scals

e\ S
af Rs.2375-3500 (revised) on 2.5.1979. He states that he

Ry

should have been .promoted to Group ‘A' service on comple-
tion of saven years service i.n' Group 'B‘v':on 2.5.1986. He
further statas that he was number two émogg the ofﬂce‘rs
wasiting for promotion fo Group ‘A’ service at the timé ot"
filing this application. There were largs number of
vacancies in the Junicr Ti.m’e_Scale and ;Senior Time Scale
of Group *A* in the Finence and Accounts Branch at that

time. He further avers that had the OPC been convened qi: v
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regular intervals and Pilled the available vacencies in time,
he would have besn promoted to JTS from 1.4.90 and furthar

to STS. The applicant was promoted to the cadre of JTS on
anoofficiating basis with effect from 7.11.1989 and his pay
was fixed at Rs.3600 in the scale of Rs.2200-4000/-. His

next increment was dus on 1.4.90 in the Group 'B' service.

He was further promoted to Senior Time Scéla on an officiating
capacity with effect from 23.4.90 and his pay was fixed at |
Rs.3750 in the scale Rs,3000-4500. While Pixing his pay on
23.4.90 in thd’51§, he contends, his pay should have been
Pixed at Rs.3875;and not Rs.3750 as per Annexurs Il order.

In the meanuhile, the applicent wes reverted and then
re-promoted to STS and his pay was fixed a% Rs.3750 instead
of at‘§3.3875 vide Annexure III. The applicant was finally
promoted to regular JTS on adhoc basis with effect from
3011.91 by order at Annexure IV. There-upon his pay was

fixed at Rs.3875 in the Senior Time Scale with effect from
30.1.91 as per Annexure V and V-A respectively. The applicant
was granted next increment raising his pay to Rs.4000 on

1.1.92 vide Annexure VI.

2. By Annexure VII order his pay was Pixed éc;ﬁs.aszsl-
in the STS“éoneidéring his pay in the Group 'B' service as
the basis. Applicant submitted his representation against
AnnexureVVII‘order pointing out that he was officiating as
ACAD while he was promoted as CAD and his pay as CAO must

be Pixsd teking the pay of ACAD as the basis (Annexure VIII).
He further states that this repressntation was raferred to
the Directorats by Annexure IX asking for clarification in
regard to the correctness of the fixation of his pay. But

no reply has been received so far. Consequent to Annexure VII

order, Annexure X order dated 29.10.91 was issued to recover

00.....3



..
W
.

the excess payment made to the applicant. He avers that he
is entitled to proper fixation of pay both in the JTS and in
the ST5 in accordance'uith rules and the rules should be
interpretted liberally in favour of the employee facilitating
drawal 3? pay at the apprppriate stages in the scale of
pay for the duties actually performed by him. He further
submits that his non-promotion to 375 on reqgular basis vas
due to the failur§ on the part of the authorities ahd he
should not bs denied the benefits of such regular promotion.
He further stateé that the principle of equal pay for equal
work should apply to him and thet his pay should have been
fixed on the basis of FR 22(1)(3)(1); As per FR 22(1)(3)(1),
wvhere a Govt servant holding a post other than a tenure post
in a substantive or temporary or officiating capacity is
promoted or éppointed in a substantive, temporary or
officiating capacity, his initisl pay in the time scale of
the higﬁ?r post éhall be Pixed at the stage next above ths
notional pay arrived at by increasing his pay in respect of
the lower post held by him regularising an increment ét
the stage at which such pay has been accrued or Rse.25/-
uhichever is more. His contention is that when an incumbent
is promoted to a’post in an officiatiné capacity, he is
holding that post regularly for the purpose of fixation of
pay; Any other intarpfetatid&,'uouid defeat the ob jective
of the rule providing for fixation af.pay. He hés produced
the clarification given by tha'ﬁgparthent of Personnel
dated 28.11.90 which deemed to have come 1nto:farce on
30.8.1989 to bting home the Pact that even nfficiating
proﬁotian‘will entail him the-pay'fixation'as if he has been
promoted to that post on a regular basis. The relcvaﬁt
portion of Annexure XI is'reproducad:bekew:-

"In rule 22 of the Fundamental Rules, in

paragraph (I), in clause éa in sube
clause (3), in paragraph 21} of tha
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provisu, for the words “has previously held

on a regular basis", the vards "has previously
held substantively or officiated in" shall

be deemed to have been substituted with effect
from 30th day of August, 1989."

3.  The applicant further states that his pay was Pixed
at the stags of Rs.3625 as_per order at Annexure VII in the
STS, when there wvas no provision at that time to promote
8 Group '8' officer to thé'sTS without having been promoted
to 375. Uhen the provision was so, his pay as on 1.4.90
should have been Pixed in the JTS and he would have draun

' Rs.3700 instead of Rs.3625 as at Annexurs VII. He Purther
submits that Annexure VIl order and the order of recovery
of excess payment at ﬁnﬁekuraix”uere issued without giving
him an oppertunity to shou-cause. The applicadt‘é represen-

tation at Annexuru VIII was also not cnnsidered. Therefore,

tha_applieqnt'allogos that the whole action of the respondents

is violative of the principles of natural justice. Having
agériéved by the above action of the respOndepts, tha
epplicant has Piled this epplicetion under Section 19 of
the Adninistrative Tribunels Act, 1965 with the following

prayers:-

i) to quash Annexure 1, 1I, III, VII and X to
. the extent those orders adveraely affoct
the applicant;

ii) declere that applicant is entitled to have
his pay fixed in the Junior Time Scale of
Rs,2400-4000 at every stage of his officis-
,txng promotions on the basis of his pay in
the Group '8° scale and to declare that
applicant is entitled to get his pay fixed
in the STS on aVery‘occasionﬁof his premo-
tion on officiating basis to STS by teking
the pay dreun by him in the 3JTS as the
basis and to direct the respondents to drav
and disburse the arrears to applicant and
to Pix his pensionary benefits accordingly;
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iii) grant such other reliefs as may be prayed
for and the Tribunal may deem fit to grant;
and :

iv) grant the cost of this Original Application.”

3. The respondents have filed a detailed reply state-
ment vherein they have denied all the averments and allega-
tions made by the applicant. They have enclosed a copy of
the Recruitment Rules marked as Annaxure R1 which gives

the details for promotion of officers of the Group '8' for '
promotion to Group 'Af.bf'ihdiénlPdsts‘andwTalegréphs_
Accounts and Financeﬂ?e:ﬁice. The main contentions of the .
respondents are that the épplicént’s promotion as ACAD and
CAD earlier to his athoc ﬁrunotioﬁ to JTS in terms of the
memo dated 11;2.91‘at‘Annexuré:IV is only in an'offieiéting
capgcity’and‘during the pbriod_he officiéted prior tq\elava-
tion'to the'JTSﬂaa per the above said order, his pay is
regulated with regard to his pay in thes regular postxng
Group 'B'. Hence, the Pixation of pay aa per Annexure VII
is in order. They furthsr state that as per FR.22(I)(a)(1),
when a Government servant is brdﬁbtéd purely on locel |
officiéting arrangement from one post to another and again
from the second to a third post, the pay in the second or .
third peét is to be fixed with reference to the pay of the
post held by the Government servant on.nogular basis only.
His earlier promotion as ACAO‘and CAD was purely on an
officiating c;padity as a local arrangement énd‘had“his

pay been fixed as per his centention; it would have cregted
an anomaly wharein his seniors elsewhere would bq_draﬁiug
less pay than him when promoted regularly even on an adhoc
basis to Group A’ service. This will give unintended
benefit to tho-applicaht‘and would adverssly affect such
‘of his seniors who could not be given local pfficiating
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promotioﬂ‘Uhcre the scope for local officiation was little.
Thq respondents further state that the applicent's case for
promotion was not delayed as the process involved consultation
with UPSC. Holding of DPC and promotion of officers is a
continuous recurring process and there was no inordinate
delay in this respect. They have annexed the pay fixation
statement with effect from 1.4.86 to 31.3.92 at Annexure R4,
At every stage, as can be seen fronﬂéhgy Annexure, his pay ;5
fixed as per FR 22(1)(a)'(1:) taking his pay in the substantive
Group 'B' post only. The respondents are of the opinion

that the substitution as indicated in the Department of
Personnel order at Annexure XI dated 28.11.1990 does not

mean removal of the words Panuregular basis" appearing in
paragraph (2) of the said proviso. Because of this above
interpretation by the respondoﬁts, the applicant was entitled
‘to get his pay fixed at Rs.4000 in CAO from 1.1.92 only
vhereas as per the applicant, he isientitled for this above
fixetion from 6.4.91. Thus, there will be : difference in

the pension due to him as calculated by the respondents'

compared to the calculation as given by the applicant.

4, I have heard the learned counsel on both sides
and have also perused the records. At the time of heering,
both the counsel submitted that the solution to this issue
revolves eround the interpretation of the word "regular"®

in FR 22(1)(a)(1). Rule 22(1)(a)(1) reads as follows:-

"Jhere a Government servant holding a post,
other than a tenure post, in a substantive
or temporary or officiating capacity is
promotad or appointed in a substantive,
temporary or officiating capacity, as the
case may be, subject to the fulfilment of
the eligibility conditions as prescribed
in the relsvant Recruitment Rules, to another
post carrying duties and responsibilities
of greater importance than those attaching
to the post held by him, his initial pay in
the time-scale of the higher post shall be
Pixed at the stage next above ths notionzl
pay arrived at by increasing his pay in
respect of the louer post held by him regu-
larly by an increment at the stags at which
such pay has accrued or rupees twenty-five
only, whichever is more.”

jx/%/ veecael
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S . Part IV of the Recruitment Rules to the Indian Posts
and Telegraphs Accounts and Finance Service Group 'A’
(Annexure R-1) indicates the method of recruitment to Group 'A°
s;rvice. As per this rule, employees can be elavated to

this service only‘if their nemes are recommsnded by a duly
constituted OPC in which UPSC is alsofassociated with and
approved by tﬁe competent authority. It is an admitted fact
that the applicant prior to his adhoc promotion to the Junier
Time Scale of the above service ordered on 30.1.91 wes a

Group '8' officer borne on the cadre of Accaunts Department

of the Kerala Circlé; He was promoted to the JTS Group ‘A’
service on and from 30.1.91. While he was a Group 'B' officer
he was on and off promoted to the posts in the cadre of JTS
and STS categories purely on local officiating arrangement due
to non-availability of regqularly approved officers bélonging

to Group °*A' service.

6. As per FR 22(1)(a)(1), when a Government servant is

' promoted to a higher post involving assumption of higher
duties and responsibilities than those attached to the post
held by_him at the time of such promotion, his initial pay

in the time scale of highor post shall be fixed at the stage
next above the notional pay:arriﬁed at.by increasing his pay
in respact of the lower post held by him regularly by an
increment. As per clause (2) to the proviso under que 22(1)
(b) when a Government servant is reappointed to the seme post
on subsequent occasions subject to fulfilment of eligibility
c&nditions as prescribed in the recruitment rules, his initial
‘ bay in the higher post shall not be less than the pay which
he dreﬁ on the last occasion in that post. The principal
condition to be fulfilled to comply with the above rulss is
that he should have held or officiated in that post on earlier

~ occasions on regular basis. Proper interpretation of the

{\ ) ' ...QOOOOB-
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word 'ragular‘ in the above said rules will thus ensure
‘propér fixation of pay when a person in a Group 'B* service

is allowed to officiate in & Group 'R’ cadre post.
[¢)

7. The effect of éixation of pay on officiating promotion
before beiﬁg promoted even on adhoc basis to JTS cadre has

to be judged from the raparéussiens it would cauéa if the
promotee is given the JTS as though he has been promoted

after fulfilliﬁg the due formalities as presribed in Part IV;,’
of the above said recruitment rules on officiatiﬁg promotions.
If the péy of a locally bromoted employee'is fixed without
following the procedures mantioned above it may be possible
that a senior elsevhere in the Group 'B' cadre who had been
left out without promotion on en officiating capacity will
draw less pay when regularly elevated to JTS cadre following
the procedures laid down in the recruitment rules. Thus,
this Pixation will lead to lot of representations for stepping
dp of pay of seniors vis-a-vis his.jﬁniers. In the present
case if the pay of the applicant when promotedlas Chief
Accounts Officer in STS cadre on officiating capacity is

fixed with respect to his pay in the JTS cadre instead of
taking his pay in the substantive capacity in Group 'Bf%

there may be meny seniors elseghers in.the Accounts bepartment
of the Telecom Service, who are not given such officiating
promotion will come up with a8 request for higher fixation

of pay when the applicant is promoted to Group *A* gervice
elong with his seniors after due coééiﬂeration by DPC.

This will lead to a situation wherein the Government will

be left with no other option axceﬁt to step up the pay of

the seniors also who have not officiated earlier in the

higher post like the applicant. The applicant states that
"he is number two among the persons to be promoted_to Group Al
service and hencalfixation of his pay in the senior scale

with notional fixation of his pay in juniot scale uhenever
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he had officiated in that capacity locally, will not lead to
any wholeséle"répresentation. However, while interpreting
the word ‘regular’ it should be. in a general term and not
with respect %&jany particular case. The Einng of pay of
the applicant in 313 and thereafter fixation of pay in
senior scale whenever he officiated locally in that scale
when he is actually a substantive Group 'B' officer, will
lead to anomalous situation end will slso give unintended
benefit to the appgfébnt.' The learned counsel for the
applicant submitted that in a situation wherein a'senior'
 “is drawving less pay than thévjunior, rules permit stepping
Qp of'pay of the seniors also upto the level of his junior.
If this argument is taken to a 1bgical‘¢cnc1usion the uninten-
ded benefit accrued to the junior will also héva to be
extended to the seniors. Uhen one deals with Government °
money, it has to be spent carafully as if he is spending
his own money. Rules and regulations goﬁerning the Pixation
of pay have to be followed scrupulously, Unintedded benefits
if extended as indicated above would meaﬁ throuwing away

the ‘cannons of financial propriéty"toltha wind.

8. ~ The learned counsel for the applicant also brought
to my notice the amendment notification dated 28.11.90
(Annexure XI). He had stated that the word regular should
be interpreted in the FR 22(1)(a)(1) in the same way as
interpreted in the amendment namely that even officiating
promotion'should be treated as regular bromptions. Irregelar
| promotion means those promotions which are ordered in.
violation of rules and other instructions by ineligible
offices submits the counsel for tha appiicant._ The learned
counsel. for the respondent states that tegular promotion
means those promotions which are given after following

the Recruitment Rules and not local nfficiating promotions

R [}
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ordered in exigencies of service. In my opinion the word
*raegular’ has to be interprefed taking due note of the effect
it willbhavp if seniors who had no chance to be promoted
locally. VFme the abpve'elucidatidn, it will stand to reason
that none will be put to disadvantage if regular promotion
means prdmotiana ordered by the competent autharityvafter
Pully follouing'the due'fdrmalities as laid doun iq the
relevant Redruitmeﬁt Rulus; No officiating Lacalrpromution
can be called as regular. By the amendment notification as
mentioned above regular promotion will not include officiating

promotion also.

9. A reading of the FR 22(C) of the old rules of

FR & SR and the present fuls AR 22(1)(a)(1) will reveal

that there is a qualitative chénge in the wording of thess
rules and this also strengthens my conviction that regular
promotion maané promation after fully follouing fhe relevant

recruitment rules.

10, Thg'leafned counsel for the applicant submits that
there was undue delay in preparation of.the list for
absorption in'Grbup 'A* gservice and this put the applicant
in the disadvantageous poeition and hence the applicént

y _ on that account. '
should not be allowed to suffér/ The respondents have stated
that the delay waes beyond their cbntrol and as UPSC has to
be associated with in finalising the list thoy cannot be held
responsible for this delay, 'Na.daubt, tha‘delay h93 caused
loss to the applicant, but such delays do happen in éthor
departmeﬁts also. Because of delay the applicant will gét

the right Por higher Pixation does not stand to reascn.

1. | The case referred to in Smt. N, Lalitha & otheaers,
(1992) 19 ATC 569 has no applicasbility to this cess. It

deals uith only stepping up of pay of seniors vis-a-vis

ﬁ/' ;00'00011
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their juniors and does not interpret the word regulsr.

12. From what is stated above, 1 conclude that the word

‘regular’ promotion in FR 22(1)(g)(1)‘means'only those promo-

tions which are ordered after fully Pollowing the Recruitment
Rules i.e. convening @ OPC to short list the eligible can-

didates for promotion to Group *A' service and getting the

' game list approved by the compstent authority. Then only

the pay of the sslected candidates can be fixed in Group 'A’

'Janior~Time'5cala cadre. Officiating promotion given in

exigencies of serﬁice purely as a{lecal arrangement will not
confer the right of a regular promotion for fixation of pay
in Junior Time Scale cadre and higher fixation thereafter.
In this view of the matter, Annexurs VII pay fixation order
is unassailable. The certificate and reports (Annexure 1)
which indicaia the pensionary benefits granted to the applicant
has been calculated as per extant rules. Hence, this Annexure
also cannot be questionsd. Annexure II, III & X ate also

issued duly follouing the sxtant rules and hence in order.

13. " In the result, the application is not sustainable

and hance ths same is rejected.

14, " There will be no order as to costs.

oM \3))

( R. RANGARADJAN )
ADMINISTRATIVE ngmeea‘f’/””//
13.7.1993.
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Copy of the fixationoof pay order dated
10.3.92.

Copy of the fixation of pay order dated
22.6,90.

Copy of the Pixation of pay order dated

25.7.90.

Copy of the Memo dated 11.2.91 of the
2nd respondent,

Copy of the fixation of pay order dated

Copy of the fixation of pay order dated
13.5.91. '

Copy of the fixation of pay order dated
2.3.1992., '

Copy of the Memo dated 29.11.90.

Copy of the representation dated
30.12.90 of the applicant.

Copy of the order dated 8.3.91.

Copy of the order dated 29.10.91 of
the Chisf Accounts Officer.

Copy of the notification dated 28.11.90

of the 1st respondent.

Copy of the recruitment rules.

Copy of statement showing fixatien of pay
of the Govt servant from 1.4.86 to 31.3.92.
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