IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
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DATE OF DECISION__31=8-19590

-

Senior Divisional Personmal AppllCdnt (s)

OPfPicer, S.Railuway, Palghat & another : -t

M/s MC Cherian, Saramma Advocate for the Applicant (s)
Cherlan & TA RaJan :

: \ersus

M ‘Natar_a‘_]an & another Respondent (s)

-Mr CP Menon, Authorised Agentadvocate for the Respondent (s)

CORAMV:

The Hon'ble Mr. SP Mukerji, Vice Chairman

&

The Hon'ble Mr. AV Haridasan, Judicial Member

hall ol S

Whether Reborters of local papers may be allowed to see the Judgement? 7*7
To be referred to the Reporter or not?

“Whether their Lordships wish to see the'fair copy of the Judgement7>/0
~ To be circulated to all Benches of the Tribunal ? 20(/7 _ ,

JUDGEMENT
(M AV Haridasag  Judicial Néhber)
"The'applicants, Senior Divisional Personnel,0ffPicer,
Southern Railuay, Pélghat and Head Train Examiner, Southern
Raiiuay, Cannanore have filed this application praying that
the oraer of the Centrai Government Labour Céurt, ﬁhe secohd

respondent dated 13.12.1985 in P.W.A.No.3/84 filed by. the

first respondent allouing the claim made in the above applica-

tion and the order of the Additional District Judge, Tellicherryv

in Appeal Suit N0.277/86 dismissing the appeal filed by the
(\
applicants against the order. of the Labour Court(Annexure-A7
and A10 respectively) may be gquashed. -
. L
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2. - The facts qf the case lie in a narrou compass. As
a result QP dieéelisation of the trains in the broad gauge in
Palghat Division, the mupning stafﬁ like‘Fireman who were
dealing‘uith steam engine became surplus. They had therefore
to be re-deployed toc various other departments. A}ong with
similarly piacad'running staff, the Pirét'fespondent Mr Natafajan
' -C at | |
who was working as Flre%aqé Cannancre was transferred to carriage
and wagon plng Mangalora'by order dated 18.2.1983. The post'ta
uhi&h the first respondent was transferred §p re-deployment
- Was statiﬁnery one in the mechanical éfde. As per rules, if
‘an employée Qhose normal duties are D% such natUre that.he
Qould be entitled to ge£ running allowance is put on stationery
duty in the same department, he will be eﬁtitied>to an allouwance
called Non-running Duty(NRD) allowance which is 50% of his pay.
If such a person is put to work at oustafions, he will be -
entitled to an allowance in lieu of mileage called ALM. )
fn. transfer fpom the post of FiremanfC‘ to stationery post in
carriéga énd.uagon wing at_Mangalore pénding fixation of his
sélary, ﬁhe app;icant and siﬁiiariy pléced persons were given
ALM(Allowance in lieu of mileagé) at the rate of Rs.13.90 per
day,v Buring the period from 23.2.1983 to 15.6.1983 in addition
to hié péyf Thereafter, instead of ALM, the applicant uwas paid
non-running duty allouance(NRbA).ét the rate of J.BG% of his
basic pay with effect from 16.6.19?3 onwards. Then the pay
was fixed in fhe new post by order dated 21.12.1984 by Annexure-
A4 mrder,takiﬁg inﬁo»account 30% representing the NRDA, While

so the first respondent filed PWA No.9/84 before the second
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under “sectisn 15(2) af Pay@ent of Wages Act -
respondea£zgﬁi§laining that his salary for ikxg one month and
aldo‘ALm at ®5.13.90 per day Por the period from 16.5.1383 to
15.2.1984 remained unpaid. Thé applicants. filed a-uritten
objection statingvthat ﬁhe salary had already been paid, that
the first respondent was not entitled to ALM at .13.90 as

o that
claimed during the period between 16.5.1983 to 15.2.1%%2%525/,//

thgzgggidgfhe uas paid NRDA at 30% of his basic pay and that
thejefore»the application‘ﬁaaﬁ to be dismissed. But rejecting
the contentions raised by the applicants, the.second respondent
by the impugnee order dated 13;12.1985valloued‘the application
and directed the applicants herein to pay amount of %.3377.70
to tHe first respondent herein who was the petitioner tﬁere.
Aggrieﬁed by the above order, the Rxrak applicantsherein Piled
Appeal Suit No.277/86 before the District Judge, Tellichery.
‘The District Judge dismissed the appeal caafirming the order
of the Labour Court. Challenging the order of tﬁe Labour Court
and the judgement-of the Additional District Courf, the appli-
cants have éiled this application under 5ection 19 of the
Administrative Tribunals Act. It has been averred in the
application that the claim of the first respondent did not

come within the purview of Section 15(2) of the Payment aof
uages Act and that the Labour Court and-the’Additional District
Judge have gone wrong in allowing the claim without considering
the fact tha£ the applicant was being paid NRDAVduring the

period in question £rx which alone he was eligible to get.

3. ‘ The application is resisted by the first respondent,

The tuo grounds of wvhich the application is resisted are that
' : X District Court
this Tribunal:has no' jurisdiction to review the. order of the
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and that ‘ '
Las the impugned order at Annexure-A7 was passed as early as

on 12.12.1985, this 0.A. filed only on 10.8.1983 is barred by

limitation,

4. g have heard the argdments of the learned counsel‘on
either side aﬁﬂ have alsonperuséd tHB documents produced.

Mr CP Menon, the autho#ised reapresentative of the Firsf
reépondent had submitted a written argument.‘ It is urged in
this notes of.uwritten argumeﬁt that the Central Administrative
Tribunal has no supervisory jurisdiction‘over the anctidning
of the statutory Tribunals like fhe Labour‘Ceré.and Industrial
Tribunal and that the only Hon'ble High Court éan‘exeréise such
jurisdiction under Article 227 of the Constitﬁtion of India
and therefore the applicgtion chellenging the decision of the
Labour Court and the District Cdurt, Tellichery is nét main-
tainable before this Tribunal. The Admihistrative Tribunal
Act was enzacted by the ?arliament as praﬁided far R under
Article 323(A) of the Constitation of India. Article 323-A
provides that the Parliament may, by lau, providelfur the]‘
‘adjudication pr trial.by administrative ¥ribunals of disputes
and CDmﬁlaints'uith.resbect to récruitment and conditions'oP 
service of persons appointed to public services and posts in
connection with the affairs of ths Union or of any State or

of any local‘or other authority within the territqry of India
or under the control of the Government of Indialor'of any
corporation ogned.or controlled by the Government., It is
‘further provided'that'a law made under clausae(1) may pfovide

for establishment of an adminiétrétive'tribunals gpecifying
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its jurisdiction, powers etc. and also for the exclusion of
jqfisdiction of all Courts except the jurisdiction of the
Supreme Court under ArticleA136 in‘regard to disputes or
ccmplaint; referred to above, Sectioﬁ 28 of the Administrative

Tribunals Act reads as ?ollbus:

"EXCLUSION OF JURISDICTION OF COURTS EXCEPT THE

SUPREME COURT.- On and from the date from which any
‘jurisdiction, pousrs and authority becomes exerciable
under this Act by a Tribunal in relation to recruit-
ment and matters.concerning recruitment to any Service
or post or service matters concerned members of any
Service or persons appointed to any Service, or post,
no court except,

(a) the Supreme Court;‘ob

(b) any Industrial Tribunal, Labour Court or
other authority constituted under the
Industrial Disputes Act, 1947, (14 of
1947) or any other corresponding lauw for
the time being in force,

" shall have or be entitled to exercise any jurisdiction
powers or authority in relation to such recruitment
or matters concerning such recruitment or such service
matters." -

So the jurisdiction dF the‘Supreme'Court, the Ihduétrial
Tribunal,. Labour Court or other authority constituted under
thé I.D.Act, 1947 or any other coffesponding lay FD; the time
being Forca dealing with the matters that come beFDre £hem
are saved.r As far as the Supreme Court is concerned, the
appellate powers un@er Articlé 136 of tﬁe Constitution has
been»ieft intact. As is evident from the wording of Article
323-A and also of Section 14 of the Administrativé Tribunals
_ Act, the Tribunal has jurisdiction to adjudicafs disputes with
.vrespect to recruitment and conditions of services of persons
appbintéd to public service and posts not only in conneﬁtion
_ with the Union or of any State but also of any local or other

authority or of any corporation ouned or controlled by . the
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Government. The persons employéd under the establishments
‘ouned or cohtrolled'by the Government of India are generally
treated as workmen who would be governed by the provisions of
I1.D Act for mapy matters. Similar is the situation in the
case of some Govérnment employees too. Hence in such matters,
the I.D.Act, pay@ent of Wages AEY and alsc the Administrative
Tribunals Act may have aﬁplicatidn. Merely beCéuse cértéin
classes of. employees under theICovernmént or establishment
owned or controlled by the Governmant, fha provisions of 1.0,
Act also would apply the jurisdictioﬁvof the Administrative
set up _ '
Tribunals Acqézngfha purpose of adjudication of the disputes
'and complaints in respsct of employees including those persons
"will not cease to exercise jurisdiction. The Tribunals to be
set up under A;t.323-8; as inténded: ffr adjudication of
disputes and complaints in respect aof mattafs othef than
than thoss mentiohed in Artiéle 323;A. Therefore, evén though
a_Trianal-can‘be set up undervArt.323-B for the adjudication
of any disputey EUhplaint or ﬁffsnce in relation to Industrial
~and Labour disputes mentioned in Clause 2(c) thereof, it is
clear from a proper reading of Art.aza;& and angwazaaaiof the
dénstitation:.that:ithe matters to be dealt with by the Tribunals
be
to[gat up qnder Art.323-3 excludes ths matters covered by
Afticle B823-A. The Supreme Court has in Sampath Kﬁmar's case
held:

"The act is a lau made by Pafliament under
€1.(1) of Art.323A to exclude the jurisdic-
tion of the High Courts under Arts,.226 and
227 of the Constitution™ ..ieeioeeeeeaces

"It accordingly follows that the Adminis-
trative Tribunal is being a substitute of

»/&/(,// : NI



/of the Central
Government em-
ployees or em-
ployees of es-
tablishment
ownsd or con-
trolled by the
Government
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the High Court‘h?dgghe.necessary juris-
diction, power and autharity to ad judicate
upon all disputes relating to service
matters including the’pouer‘to deal with
all questions pe:tainihg‘to the consti-
tutional validity or otheruwise of such
laus as offending Arts.14 and 16(1) aof

the Constitution,"

In Rajendra Singh Yadav and others VUs. State of U.P and
others, 1990(1) SCALE 651 has:ipbserved as follous:

"The $ribunal set up under the Central '
Act is deemed to be one in terms of Arti—

" cle 323-A aof the Constituﬁion. When such
a Tribunal is sét up the High Court's
jurisdiction in regérd to service disputss
is taken away and the Tribunal functions
as a substitute of the High Court."”

After the p:onouﬁcement of the Supreme Cqurt, that the
Central Administrative Tribunal‘is a éubstitute to the
High Céur£ in réspect of serviée matters, it is futile
to contend thét the Tribunal dées not have thé jﬁrig-1
diction to_ﬁiﬁeabaéa ;evieu #he orders paséed by Iﬁdus—
triai Tribdﬁale, Labdur Coqrt and authorities.creaﬁed
by the Industrial Disputes Act and Acts of the similar
hatufé.AIithé.pouers with the High Court can exercise
under Articlg 226 and 227 of the Constitution in reépectv
of service,mattsrqégﬁéémy&the provisions of Induét:iain

‘ , Ci—- : -
Disputes Act apply»to'tham or nat can be exgrcised by the
Central Adminiétrative Tribunal alone»a?ter fhe'commenﬁement
of the Central Administrative Tribunals Act;. The High Courﬂé
jﬁrisdibtion is dutset specifiéally by section 28 of the
Eéntral Administrative Tribunals Act. Therefore, there is

~ 1st
absolutely no merit in the contention of the/respondent-,
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&Rre that the Tribunal has nox jurisdiction to entertain

the application,

5. The next contention of the respondents is that

the agpliéation,is barred by liﬁiﬁation since the same

has been filed to set asidé the Annexure-A7 order of the
Labour Couft which passed as eailyaas‘on’19.12{19857:Bqt
against the order passed by the Labour Cou:tt gfhe applicant
'has ?iléd appeal‘suitho.ZZ?/BG before the Additionai
District Court, Tellichéry, the Appellate Buthority under
the ?ayment of Uagas_Act and gsince the appeal was dismissed
on Zﬁth Augqst, 1988, this applicétion has been filed by

the épplicant\challenging'the decisiohvof the Labour Court
as well as that of the Aﬁditional Distbiéttﬁourt; Thére?c;e,
we Pind that, there is no delay in filing this épplication
and that the contention of the respondents_ghat fhé_appli-

cation is barred by limitation has no merit.

6. 'Coming to the merit df the case,vit ié unfortunate
to note that both the authoritiés below, namely the Labour
Court and Additional District Court bed lost sight of the

' applicant : _
fact that the zpspundekk had received Non Running Dutyy

. f . -

Allouance(NRDAL) at the rate of 30% of his basic pay for
the period bétueen 16.6.83 to 15.2.84, His claim in thg
-applicatién was that his salary for a month and allowances .
in lieu of mileage at the rate of 30% from 16.6.83 to
15.2.84 was not paid., But uhile examined before the Labour

_ as’ ~
Court, the applicant admitted that/his salary yas paid to him

what remained to be released *: was the ALM for the period

-
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betussn 16.6.83 to 15.2.84. It has been specifically
stated Xh%i/}a the objection Filed’by the applicant before
the ﬁaboUr.Court,(Anhexure-AG)’that Par ‘the period in
question , the first reépondant Had been ;?péiﬁ;}>NRDA

at the rate of 30% of his basic pay, because as he’was
pdsted to a stationery post mhganmnxﬁunaingXQuﬁx, the

| ’ N

maximum that could be paid is NRDA at the rate of 30% of
his basic pay, and that the applicant cannot claim ALM

" in addition to NRDA. The applicant has no case fhat ha
vas not paid NRDA at the rate of 30% of the basic pay ?of
the period in question. Thé_conténtian of the respondent
befb£e the Labour Coqft that for the disputed périod, the
first respondént had réceivéd 30% o?vhis basic pay as NRDA
has not been disputed by the first fespondent by Fiiing

a rejoinder. But the Labour‘Cert in the impugned order

at Annexure-A7 has stated as follous:

"Regarding the amount claimed, there is'only
the esvidence of the petitioner, the daily
‘allowance mentioned by the PWI is not disputed.
. The respondents have no case thatvthéy havé
paid any‘amount during the period mentioned

by PWI, Fetitioner is therefore entitled to
get the amount claimed in the petition.,"”

This observation is obviously erronescus beéausevin the
ob jection filéd by the applicant herein uhq was the
;eSpondent before the Labour Court,‘it vas specifically
‘contended that the applicant before the Labouf Court
had received 30% of the pay,NRDA, and that he is not
entitled to the ALM in addition to that. " In paragraph

S of the written objection filed by the first applicantg
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who were the respondent before the Labour Court it has been
- contended as follous:

"The applicant's claim for allowance in lieu

of mileage at Rs.13.50 per day against 30%

of pay per month non-running duty allouance

already paid to himy is not &tenable as per
extgnt rules," '

It Has also been contended in fhe reply statement that the
Railuaylﬂﬁministration héd paid the appliqant and similarly
situated persons 30% of the basic pay as_NRDA.uhich is

the maximum permissible as per rules, aﬁd that the_present
claim gade~in the applicatiqn_is baseleés and made a>trial
meésure to obfain unlaufui gégn.' But the Labour Court has
I&st sight ofutﬁis pleading énd has observed in its order
that no amount has ﬁean.paid‘at all towards running allowance
dufing the period in question, The.éamemistékeuhas been
committed by the Additidnal District Judge also in the
Anne*uré;AiQ,Arde:. The>reliéncévpla¢éd by the Additionai
Distriﬁt Judge on the observation in the order of the

Tribunal in TA K- 253 and 343 of 1987 that:

"Their entitlement Por a minimum mileage
allowacne which is recorded as emolument

was also protected,”
To come to the conclusion that'ﬁﬁe first.fespondent was
entitled to ALN, though he ués transférfed anQ postgd to
stationery ﬁost is miéplaced.‘ A copy of the judgemént
of,thié Tribunal in TA K~253:énd 343/87 15 auéiiablé in

: , on
the file as Annexure-A89, The bbservation relied/by the

Bystrict Judge to come to the Pinding that the first

respondent herein is entitled to ALM is a3 follous:
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"While transfering themaua notice that
not only the pay but the minimum enti-
tlement of running allowance of ths
applicant has been given protection.”

The minimum entitlement of running allowance cannét be
equatedrfo ALM. In the instant case also the undisputed
case is that the aﬁplicant had paid to the first respondent
Fdr fhe period for which the a@plication relates, 30% of
his basic pay as NRDA, This is the minimum entitlement

of running allowance which a running staéf is entitled

when he is deployed to cr.tfansferred to a stationery postv
in Héadquartars.< It is unfortunate that the courts belouw
havallost sight of this aspect of the caée and have allowed
the claim in the application without considering the fact
that the.First_rESQGndent who was dminé a stationery job
cannot be allowed to draw ALM, especially when he was paid
NRDA at the rate of QD% of his basiévpay, because under
no_Circumstance an employee isventitlsd io draw both these
allouanéas together. Normally we would not have intér?sre
with the ?inaing in facﬁs_eépecially uhen the courts have
entered concurrent findings. But since the finding in this

antitled to recover ALM

-~

case that‘thé first raspondent was
was arriwed at, without proper consideration of plgadings

and without evidence at all, we will be failing im our duty

‘if we do not interfere and set aside the finding. We find

that the above finding of the Labour Court confirmsd by the

Additional District Cougt, Tellichery is unsustainable..

000.1_2/-
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7. In the result, Pinding that the Annexure-A7 order
of the Labour Court and the Annexurs-A10 order of the
Add;tional Oistrict Judge confirming tha Annexure-A7 grder
cannot be sustained, we allow tﬁe application énd guash the
impugned’orders. TheAPUA No.9/84 shall stand dismissed.

In the circumstances of the case we direct the parties to

bear the costs.

» -

(A,V.HARIDASAN) % (S .P.MUKERDJI)
JUDICIAL MEMBER : VICE CHAIRMAN

31.8.90
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