IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM

o
0.A No. 495/  19% B9 )
KRXXRK .
. ~ DATE OF DECISION.__28.6.1990
_A.P_Radar _ Applicant (s)
Shri K.A Abdul_ﬁa?oor - “Advocate for the. Applicant (s)
~ Versus '

Respondent (s)
by the Secretary te Government, :
Home Department, Neu Delhi & S others

Nr.P U l‘ladha_y_an Ne_lmj.um:___ __Advocate for the Respondent (s)
M/s. Sukumaran & Usha

CORAM:
"

The Hon'ble Mr. M.Y,Priolkar, Administrative Nengr

, & ‘
The Hon’ble Mr.  N,Dharmadan,Judicial Member ' \
Whether Reporters of I‘ocal papers may.be allowed 'to see the Judgement?yw 1\

. To be referred to the Reporter or not? Jes
Whether their Lordships wish to see the fair copy of the Judgement? ho
. To bve circulated to all Benches of the Tribunal? Ay :

?wwf

HON'BLE SHRI N.DHARNADAN,JUDICIAL.NEMBER-

The applicanf is working as Junier Engineer,P.W.D
Sub Division, Amini Iéland,'under the Uhion Tarriﬁory of
' ) ‘ o ~
Lakshadueep, His grievance is that he has been superseded

and respondents 5 and 6 have been appointed as Junier Engineers

‘with effect from 1979 overlooking his seniority.

2.'v The app;icént was originaily appointed as Ferro Printer
in the Lakshadueeb_Public Works Department on '4.1é.1979. He
passed the Diploma in. Civil Engineering in the yesr 1981 and
 became qualified for éppointing:as Junior Engiéeer. He alse

registered his name with ths Lakshadueep.Employmént Exchange

vfi/,- FOr'recommending his posting as junior.Engineer, According



«2,

to the;applidant, the posts in Group C'& D available
-in the Islaﬁds will be fill ed up.by giving preference -

to Islanders, Oniy when theré are no qualified hands

iﬁ the Islands,'sucﬁ’posts will ﬁe éilledvup 6n deputat-.
“ion by persons from the Mainland, This is clear from

the letter of Ministry of Home Affairs No.14016/14/74-ANL

dated 3,7,1975 referred to in Annexure=A1,

3e The applicant was appointed as Junior Engineer
with effect from 31.7,1981 on adhoc basis, But he has
been regulérised,ias per Anﬁexu;a-AZ order dated 16.7.1982,
with ééfact from the daﬁglof_his o?iginal appointment in
1581. The respondents 5 énd‘6 were con£inuing as Junior
Enginger on adhoc bésis,?rom 1979 onward#. The applicant
{ ~ ' :
commenced his regular service on 31.7.1981 before the
regularisation of respondanigs and 6, which took place
in 1984, but witﬁ retrospective effect from the'date of
their original appointment in 1979. In Annexure=-AIIl
ééniority‘list circulatéd'aS‘per circular letter dated
17th May 1989, the apélicant was given gdth place, while
fhe»respéndents 5 and 6 were placeé as 21st and 22nd
respeckively. This, according tb the apﬁlicant, is
illegal because no~noti;a was given to him, He file&
répres;ntat@ons. But they ué;e rejected as per Annexure-~

. AVI, In this application he is seeking to quash

-Annexures AIII,IV and AVI,
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4, The contenfisns of the applicant for our
.c0nsiqeration are‘th;t (i) ‘the appointment of requndents
S and 6 as Junior Engineers’uas not sanctioned by the
Gov?rnment of India as provided in Annexure-A1, (ii)
the prkferantial right availéple'to fhé Islanders és
digélosed‘in Annexure-f_had been overlooked by the
respondents 1 to 4 and (iii) the regularisétion of
respondqnts 5 and B uifh retroépective effect from
1979 is illeéal bécause.it édversély affécted the
abplicaht;s'saniority. He ought to have béen noti?ie&
beFOre'subﬁ'regularisatioﬁ since he uas eppointed.ag
Junior Engineer in a regﬁlar vacancy uith'effect from

31.7,1981,

S.. . Respondents 1 to 4 and respondents 5 and 6
have Filéd separate counter_affidavité.. They have denied

all the gilegations ié’tﬁe.orig;nal Application. Respon cents
1 to 4 in the coqater affidavit submitted fhat,Aqnexuée-AIII
senibrity ligt has baen prepared after the postiég of
résﬁonﬁents 5 aﬁd 6 as Junior Engineers with effect |

from their adhoc posting, namely, 2.7.1979 and 27.10.1979
respactively. They had besn given their due seniority
and'rank since they.uére'uorking on adhoc basis for

a long psriod and there uefe no qualified‘locali

.canaidates in the_live register of the Enp}oyman§

Excharge.  The Administration has taken up the question
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" of the regularisatidn of their service with the Ministry
vide Annexure-R1, Accordingly, the Home Ministry had
_approved the proposal of the Administration as seen from

’Annexufe R2.

6. _ The respondents 5 and 6 in their counter
affidavit have taken a different ‘stand. ‘lT.he_y have
indicatad that the Recruitment.Rules iésued under
Article 309 fqr the appointment of Juqior Eﬁgineer
(Ext.R§(b)) do not provide that the-regular appointmeﬁt
ban'be_méde only from thé Isianders. Any person who

is quélified at theAtimerf_occurreace,of the Qacancy
can be con;idered Fdr'régular apbointmént. Anqexﬁre-n1
beingian extract of an executive ordér,.bannot.supé¥sede
‘the provisions contained in the rules, So the applicant
cannot have any‘cléim based.on his nativity, They have
glso'submitﬁed that they ueré in service as JUAier |
Engineers from 197§'onﬁards on an adhoc basis even

uhen the applicant was not qualified for the past,
Subséqﬁently,'hhen'the appiicaﬁtrwas appointed as
Juni?r‘Engineer'and reguia:ised ‘with effect from

1981, they'uere not givén any ﬁpiicq. By issuing

the impugned seniority list, the responaant3’1 to 4
have only rectified a mistake committed in having
regulariséq £h? éppointment df'ﬁhe abplicant with .
effect from 1981 without issuing noﬁicéxto'them.

Hence no notice need be givén to -the applicant, as
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contendsd by him,‘befd:a_regularising'the services of the

respondents 5 and 6,

7. ' We haﬁe'conside;éd the arguments of the learned

counsel for the abpligant."There is no substance in the

first two grounds urged by the learned couﬁsel for thg

applicant that there uészpo séncﬁion by the Ministry'?or

the regular appointment oé fespﬁndents 5 and 6 and that

the preFer;ntiai right‘of the islanders was 0verldokéd

by rBSpondents 1 to 4 by regularising ghe appointments of
respondents 5 & 6

respondents 5 and 6, The/'uere appointed as Junior

Engineers on an adhoc basis wi'th effect from- 1979 at a

time uhen no eligible candidates ?rom‘the local* Scheduled

Tribe were available, The letter of the Collector-cum-

Development Commi ssioner dated 6,8.1983 uhich was

referred to in Annexure-R2 mentions about the‘npn-
availability of eligible lecal Islanders in the live
register of ths lo cal Employment Exchamge at the timg
of the appbintment of respondents 5 and 6 in 1979,

Annexura-Reraadé as folloustie
/-

N 1 am directed to refer to your letter No,
2/6/80-CB dated 6.8.83 on the above subject
‘and to say that in view of the circumstances
explained by the Administration, this Ministry
have no objection to the appointment of §/Shri
'N,Nandakumar and K.V Venugopalan adhoc Junior
Eng1near(C1vil) on regul ar basis in the
Administration w,e.f the date of their adhoe
appointment,® A : N

8,  This letter indicates that a decision has

been taken by the Government in this behalf, But that

decision haé not been challenged by the applicaht at any
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time, It became’final; The applicant has not
challenged the saﬁe in this appiication; Hence we

do not give any weight to the argument thét this/
letter had been issued only by a Dask Offiecer and not

by a competent authority in accordancs with law.

9. " The question of sanction for reqularisation

of fhe services of respondents 5 and 6 arises from the\
wording contaihed in Annexure A1, It is'only an
executive ingtrgction. It‘does not supersede the
Recruitment Rules Ext R6(b). No reference of ahy
suchvsanqtioﬁ is made in the Recruitment Rules providing
for selection of Junior Enginear. Hence we fina no
merit in tﬁé afafesaid tuo grounds urged by tha.learnad:

counsel for the applicant,

10, Thg‘Fq:ther and more important contention

of tﬁe learned counssl for the applicant ié fhat he was

not given a notice beforse regularisation.. Having regard

to the éacts'of this case we are uﬁable to accépt this

contention, At the time of initial appointment of

resbohdents‘S’and 6; the applicant uvas nof even qualified

and he was not in servicé as Junior Engineer.v His adhoc

service as Junidf Engineer commenced 6nly on 31.7.,1981,
commencement of the

long after the[pdhbé service of respondents 5 and 6,

So his right of seniority can be protected from that

of his appointment as Junior Engineer,
datqﬁ The Supreme Court in Union of India and others

N
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vs, K.K,Vadera and oﬁhers, AIR 1990°SC 442 held as
Follous:-

- % Yo do not know of any law er any rule’
under which a promotion is to be effasctive
from ‘the date of creation of the promotional
post, After a post falls vacant for any
reason whatsosver, a promotion to that post
should be from the date the promotion is ’
granted and not from the date on which such
post fall vacant, 1In the samas way when

~additional posts are created, promotions to
those posts can be granted only after the
Assessment Board has met and made its °
recommendations for promotions being granted.
If on the contrary, promotions are directed
to become effective from the date of the

- creation of additional posts, then it would
have the effect of giving promotions even
before the Assessment Board has met and
-assessed the suitability of the candidates
for promotion, In the circumstances, it

~is difficult to sustain the judgment of
the Tribunal,® -

1. Similarly the respondents 5 and 6 are also
entitled to protect their right Fof'régularisatiqn:from'
1979, The ébplicant cannot raise:aﬁy object;on to thej
regulafisatidn of these :QSpondenfs from the date of
their ériginal appointment a§ Junior Engineesr, Thus

-

the regularisation of their adhoc appointments with

Iretros;active effect from the date of thei; original
appointment, uouldvnot’takg away the right§ of théf
abﬁlicant,~because he was not iﬁ the.se:vice ag

Junior Engineer on that dafe, His subéequent.
;ppointment as Junior Engineer has‘been regularisgd
with effect P:omvhis original appoiﬁtment, just,in.ﬁhe

same manner as has been done in the case of respéndents
5 and 6, sven though this was done in 1982 before the

regularisation of the services of the respondents 5 and

6. 1If the'applicant has a'césa that he is really
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senior to respondents 5 and 6 and there is an actual
sgpg;séssion the contentionvéf the applicant merits
consideration, _fhe Supremé Cert in Bala K&shan VS,
Dalﬁi AdMinistration and an&ther, AiR 1990 S;C 100,
considering the right of seniority andvpromotionvcf

the Government servant observed as follousi= ,

" In service,there could be only one norm
for confirmation or promotion of persons
belonging to the same cadre. No junior
shall be confirmed or promoted without
considering the same of his senior. Any
deviation from this principle will have
demoralising effect in service apart from
being contrary to Art.16(1) of the Consti-
tution,m ' _

12, . Having regard to the facts and circumstances )
_ o : having been sustained '
of this case, we see no prsjudicaﬁto the applicant

by the regularisation of the respondents 5 and 6 from

the date of their original appointment as Junior

" Engineers in 1979.

13, _ In the result we see no force in the

contentions of the applicant, He has no grievance
to be redressed by this Tribunal. Ths application
ié liable to be dismissed, Ue dovSO. There will be

no order as to costs.

i
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(N .DHARMADAN) "9( (M.Y PRIOLKAR)

JUDICIAL MEMBER : ~ ADMINISTRATIVE MEMBER

N.J.J. .



