Cantfal Administrative Tribunal
Ernakulam Bench

Date of decisions 1241490

Present

Hon'ble Shri N.V. Krishnan,'AdministrafiVe Member

Original Application No.50/89

’Molly flammen ' , ¢ Applicant
Usse

1. Union of India, rep. by
Secretary,
Home Department,
New Delhi.

2. The Administrator,
Union Territory of Lakshadueep,
- Kavaratti. : ‘

3. The Secretary (Administration),
Administration of the Union Territory,
- Lakshadweep, Kavaratti.

M/s CP Damodaran Nayar & Counsel for
D. Krishna Prasad Applicant

Mr. PV Madhavan Nambiar, SCGSC : Counsel for respondents(14&2,

ORDER
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This.applicant seeks (j) a direction to the second
respondenﬁ, the Administrator, Uniqn Territory of Laksha-
dueep_(Respondent-Z) to fix her pay on the post of Theatre
-Trainéd Nurse (Head Nurse) u.e.f. 6+7.82 and (ii) to quash
the order dated 16.3.Bé (Annexure=V1I) issued by the third
respondent, the Secrefary (Administration) of the Union
Térrito;y of Lakshadweep (Respondent-3), rejecting her
:epr;sentatidn dated 4;2.88 égainsp the pay fixed by pro-

ceedings F.No.62/3/84=-DMHS dated 1.8.87. The events leading
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to this application can be briefly noticed.

2.1 Thé applicant was working as a Staff Nurse when
by an order of Respondent-2 dated 6.7.82, she was pro-
moted as Theatre Trained Nurse at the Indira Gandhi
Hospital, Kavaratti. She was, however, reVerted as
Staff Nurse by a subseguent order fated 6.1.83. She
éhallengeq this order in OP 362/83 before the High
Court of Kerala and it was guashed py the judgment

dated 204,0840

2.2 In the meanuwhile, the post of Theatre Trained
Nurse itself was transferred by an order dated 26.3.84
from Indira Gandhi Hbspital, Kavaratty to the Govt. ®mR

Hospital at Minicoy.

2.3 'The applicant's case was considered in the light
'}of the judgment iﬁ QP 362/83. By his order dafed
15.6.84, ?he segcond respondent_cancelled the earlier
order dated 6.1.83 rever;ing he; to the pbst of Staff
Nurse and she was simultanelusly transferred to the Govtg.

Hospital at ﬁinicny Island as Theatre Trained Nurse, as

the post stood transferred to that hospital.

2.4 This order of transfer was successfully challenged

in 0P 5609/84 before a Single Judge in the High Court
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of Kerala. Against his judgment, Respondent-2 filed

Writ Appeal No.37/86 which ués allowed by the Division
Bench. The earlier order of the learned Single Judge -
was set aside and the Division Bench declined to inter-
fere’with the impugned order of transfer. At the same
time, the appé}lant (Respondent—Z)\uas.directed to
reconsider the questionsin régard to the posting of
Surgeons. to Minicoy and Kavaratti and in regard to the
transfer ret;ansfer of the post of Theatre Trained Nurse,

taking into consideration public interest and also to

fe—examine‘the question of giving a proper posting to
‘the petitioner (the pfesent applicant) consistent with
public ;nterest. pPending such reconsidegatibn, for which
périad'of ﬁhree months was allowed, the Court also
directed that the applicant shall not be disturbed from

Kavaratti where she was then functioning.

2.5  In pursuance of the aforesaid direction, the

matter was reconsidered by Respondent-2. Taking inbo

‘ ‘ he |

account the prevailing circumstanoeszlaa_transferred the
post of Theatre Trained Nurse by his order dated 3.9.86 (

(Annexure-1) from the Govt. Hospital, Minicoy to the
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Indira Gandhi Hospital, Kavaratti. B8y the same order, he

also appointed the applicant to tha£ post.

2.6 Then, the applicant,mhc was under orderé of transfer
és Theatre Trained Nurse (Head Nurse) at Govt. Hospital,
'Minicoy‘since 15.6.84 but had not propeedea to take over
that charge, Xdaex took charge on 17.9.86 as Theatre

Trained Nurse at the Indira Gandhi Hospital, Kavaratti.

2.7 Her grievance is.that;while she is entitled to

drau pay as Theatre Tfained Nurse from 6.1.83 = the

>date she was urongly.reverted to the post of Staff Nurse.

but-quashed by the High Court = to 156.9.86, - the datehpre-
- the date | ]

éeﬁing[she assumed cha;ge again as Theatre Trained Nurse

at KaQaratty,w she 5as beeﬁ péid only as a Staff Nurse

on the louwer scale. By ﬁhﬁ impugned Anpexure-VI order,

Respondent-& has tqrned down her representation in this

regard stating that the péy'fixation order issued on

1.8.87 was in order. .Hehce, she claims proper pay

fixation.

3e The Respondents haae averred in their reply that
the applicant is not entitled to any relief. 1In the

circumstances mentioned above, it is contended that after
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she wag transferred to the Govt. Hospital, Minicoy as
.Thea£re Trained Nurse by an ofder dated 15.6.84, she
was not entitled to pay on that post_at the Indira
Candhi Hospitahl, Kavaratti, as that post did not exist
at the latter hospital.: She continueq during this
period qniy as a Staff Nurse,until she again took over
after that post was retransferred to this place
- charge as Theatre Trained Nurse at Kavaratty on 17.9.86£
Hence, for this period she can be paid only as Staff
Nurse. Respondents, further, state that in view of
the judgmer{t.déted 2nd April, 84 of the High Court of |

Kerala in 0P 362/83, the applicant has been paid salary

as Theatre Trained Nurse from 6.1.83 to 16.6.84,

4, 1 have seen the records of the case qarefully and
also heard the arguments.advanced by the learned
counsel., Apparéntly,‘thér@ is some confusion in the
mind of the applicant as to the périod for which she
has not been baid salary as Theatre Trained Nurse,
The first relief sought by her is that Respondentw?
bé directed to fix her pay as Theatre Trained Nurse
(Head Nurse) ufe.F. 6+7.82 onuards, _SUCh a brayer

- cannot be sustained for the following x® obvious reasons:-
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(i) The applicant was promoted as Theatre Traiped
Nurse from 6.7.82 only and was reverted by the order
dated 641483, There is no averment to the effect that

too _
during this period/she was not paid on the higher pay
scale applicable to the Theatre Tréined ﬁurse.(Héad
Nurse).

(ii) Her mrx réversion by tﬁe order dated 6.1.83
was qgashed by the High: Court of Kerala in OP NO,.362/83
by a judgment dated 2'4f84‘ -ResponQent-Z has informed
her by the OM dated 23.4.87 (Anﬁexure-z) that she will
be paidlpéy of the post oF'Theatre Trained Nurse from
761483 to 15.6.84, ie, from tge date of reversion till
she was again‘promofed as Theatre Trained Nurse and
transferred to the Government Hospital, Minicoy. in
para 7 of the reply affidavit also it is stated she has
been paid the galary of Theatre Trained Nurse fot this

past period.

5.. Thereforey the only question for cansideration is
whether the applicant is entitled to be paid the salary
of Theatre Trained Nurse Froﬁ‘16.6.84 (ie, a date of
KEKXPESRBEEKSEHXEEXENAY of her transfer to the Gout.,

| Hosbital, Minicoy where that post had been transferred)
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prior to the date
upto 16.9.86, ie, the datqéshe took over as Theatre

‘Trained Nurse in the Indira Gandhi Hospital, Kavaratti,

6. The learned~counsal for the applicant contends that
it was only onée that she was reverted from the‘post of
Theatre Trained Nurse by the order dated 6.1.83,Ibut
that order was quashed~by'the High Court of Kerala.
Tﬁerefore, she should aluaysbbe deemed to have the

status of a Theatre Trained Nurse ahd, therefore, she
post
is entitled to the pay of that/even for the above

petiod,

7. This contenﬁion Eas to be repelled because she
would have got the pay on this higher pdst had she
joined against this post at the Government Hospital,
at Minicoy,to’uhich.Hospstal thg post hgd been tréns~
ferred invMapch, 84. Even though. there was an order
dated 15.6.84 transferring her to the Govt. Hospital,
Minicoy qn that post, she refused to comply with that
direction and continued at the Indira Gandhi Hospital,
Kavaratty, where such a post did not eygist, The only
post which existed there and against which she worked
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gés that of a Staff Nurse carrying a lower scale, 1t
is, no doubt, true that there was no order of reversion
in June, 84 consequent upon her non-compliance of the
order of transfer to the post of Theatre Trained Nurse
at Minicoy. In fact, Respondent-2 would very well have
been’ within his rights to have reverted He? on fhat
vgrouhd. Instead, the applicant herself challenged
unsuccessfully this order of transfer before the High
Court qf Kerala. Therefore, during the period from

16 46 .84 = when she refused to proceed to Minicoy on
transfer, xxardexxexknknakkngx ERx kM XxREXNXX X ¥ gmany £i11
Respondent=2 appointed her éga;n to the post of Théatre
Trained_Nurse in the Indira Gandhi Hospital, Kavaratti
: she

PhiChWA took over charge an 17‘9f84’ the applicant had
worked only as a 8taff Nurse. She is, therefore;‘
entitled to receive her pay during this perioed only

against the post of Staff Nurse.

B. In the result, I do not find any substance in
this application which is dismissed. There will be,
however, a direction by way of abundant caution, to the

third respondent to pay her salary for the period Rax
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from 7.1.83 to 15.6.84 as a Theatre Trained Nurse,

less the amount already paid.,

9, The application is disposed accordingly and

there will be no order as to costs,

preily

(N.V. Krishpan)

Administrative Member
12.1.90



