IN. THE CENTRAL ADMINISTRATIVE TRIBUNAL
~ ERNAKULAM BENCH

0. A. No.

DATE OF DECISION _8,7,82

Mr. KK Sayed Mohamed Koya Applicant (s)
Mr. MV_Thambhan ' Advocate for the Applicant (s)
Versus |

Director of Health Services,
UT of Lakshadueep, Kavarathy
and another.,

Respondent (s)

Mr, NN Sugunapalan, SCGSC Advocate for the Respondent (s)

CORAM : | |
The Hon'ble Mr. SP MUKERJI VICE CHAIRMAN
The Hon'ble Mr. AV HARIDASAN ' JUOICIAL MEMBER

1. Whether Reporters of locall-papers may be ‘allowed to see the Judgement Ve

2. To be referred to the Reporter or not ? o - _ '

3. Whether their Lordships wish to see the fair copy of the Judgement ?

4. To be circulated to all Benches of the Tribunal ?.tv¢ - '

JUDGEMENT

SHRI SP_MUKERJI, VICE CHAIRMAN

|

The snért point in this application is uvhether
the éppliéaat who has been admittedly working as Nufsing Urderly
since 13.11.1970 and as Labofatéry Attandaﬂqkrom January, 1987
should have pfecadenca over Nuréing Orderlies for promotion to
the post of Theatre Assistantzf The applicant's case is that
in accordance'uith the Recruitment Rulas)for the post of Theatre
Agsistantg which wuas creafed in 1986 and the Recruitment Rules
fPor uhiéh were Pramed on 16.12.88, he is Pully eligible for the
post, However, according to him the Departmental Promotion
Committes (DPC) considared him and other eligible candidates as
égainst the seniority list of Nursing Orderlies and declimed to
promote anybody on the ground that the ssnior-most Nursing
Orderly did not have 6 months experience in the Operation Theatre
as per the Recruitment Rules.

| cees2/=



‘2-

2. In accordance with the Recruitment Rules,
for the post of Theatre Assistantg, a copy of which
v

has been appended as at Annexure II, the post of

- Theatre Assistant has to be filled up by non%election

by promotion. The mode‘of promotionFﬁiﬁgﬁe&_ét Column 12
: ' ' .
of Annexure Il reads as Pollous:-

"Pfromotion: -  Laboratory Attendant/Nursing
' Orderlies, with minimum 5 years
regular service inthe grade with
at -least 6 months experience in
an Operation Theatre."

3. ‘ Thé raspondents have admitted from the
copy of thé Recruitment Rules for the post of the
Laboratory Attendant anhnexure R3,that the post of

Lab, Attendant-is filled up by_prdmotiqn of Nursing
Orderlies., It is also admitted that the applicant uas
| promoted P:am the post of Nursing Orderly uhich he hash

| been holding.frcm 13.11.1970 to the post of Lab Attendant
en a preﬁisional bagis in January,l1987.and regularised
as Lab.Attendant u.e.f. 24.1.90. From %tng; bio-data

it is dlear that the applicant as Lab Attendant has to be
considered senior to all Nursing Orderlies which is a
faeder category for the post of Lab Attendant as on the
date of the DPC meeting. |

4, . The contention of the respondents that he did
not have S years regular service as Lab Attendant, and
thereforse, strictly,épaakiana;‘eligibla for the post

‘of Theatre Assistant doas~noﬁ carry conviction. Uuhen

two levels of posts ars both feéder catagor&ato the

3rd level, S-yaars of regular service in sither of the
two levels, would qualify for promotion to the 3rd level,

Since the applicant has admittedly put in more than
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5 ysars combined service as Nursinqatderly and

Lab Attendant, ha should be considered to be satisfying
the condition of 5 years of regular sarvibe in the
feeder category for the purpose of promotion,

5. We had an occasioﬁ to go through certain
‘cbmmanications asvregards the proceedings of ths DPC.
From those communications as also from the counter
affidavit it appesars that the DPC which met on 15.2.90
considered the applicant and other eligible cardidates
for prohotion as Theatrelﬂssistant. Howsaver, from the
'documenﬁéshounko us it was ciaag as accepted by the
learnéd counsel for the respondents also,that only one
Seniority List was placed before the DPC and the
Seniority list was of Nursing Orderlies only in which
vthe épblicant who had already been promoted as Lab
Attendant as far back as in 1987 was shown at S51.No.13.
No se@a;ate Seniority List g¢ Lab Atpendantsuhich i@ o
admittedly superior category 5? pdsts to which promotions
are made from ths category of Nursing Orderlies,uas n:?f
' piaced before the DPC. Had it been done the applicant
would éertainly have figured in that list and thﬁt
list had to be exhausted:fifst before the DPC could
consider ths césas of Nursing Orderlies. Because of
the non-consideration of the Seniority List of Lab
~Attendants the DPC misdirected itself by declining to

. Comdndall frvwnthe >

recommend anyﬂﬁyrsing Orderlies List unkhe ground that
the seniormost Nursing Orderly diqkat'have 6 months
experiencs iqﬁperation Theatre. As a matter of fact,
Such‘Nursing Orderlies/Laboratory Attendants wsre

per sé ineliéibie for being considered for promotion
in accofdance with the Recruitment Rules at Annexure 2,

It is clear that the DPC didhot consider the case of

the applicant at all besauée his name.figured way down
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in the Seniority List of Nursing Orderlies uhenlas

Lab Attendant he should have been considered before
even&he seniormost Nursing Orderly's case fell due
forvconsideration.

6. The applicant has inﬁhis application challenged
not only the Recruitment Rules at Annexure 2,but also
the amended Recruitment Rules uhich“cama into force

on 1.12.1990. So far as the amended Recruitment Rules
are concerned 3ince the DPC did not consider the cases
of the candidates in accordance with those rules,
those rules are not relsvant to the applicatioqbefore
us. In any case, since the post of Theatre Assistant
came into existence in 1986 and the Recruitment Rulss
were notified in 1988 % when the applicant became
eligible much earlier jt ;,;ﬁié }}, his case has to bé

considered in accordance with the old Recruitment Rules
ittt W T a vn JOSE

which *::f#;;; force %im?gzi‘f” and not by the amended
Recruitment Rulesihion comu WAT five oo 1. XD 1940 - o

7. As regards the applicant's challenge to the
-Racruifment Rules of 1988, in so far as they club two
levels of posts of lLab Attendants and Nursing Orderlies
for promotion to the post of Theatre Assistants, we do
ﬁpt see mucﬁ force inkhe contention. It is for the
administrative autnorities to prescribe the mode of
rec;uitment and identify the feader categoriss from
4Uhich promotions can be made. it is within their
discretion té keep more than one streams of feeder
categories even though one stream may be lower than the
other feeder category. Butythe fact remains that, if
there are moré than one feeder'category, the candidates
in&he superior Peeder category must enbloc ber conside-
-red to be senior to the next lower fseder cétegory

for the purpose of consideration for promotion. In

this uview of the matter ve do not sees much force in

the challege of the Recruitment Rules of 1988,
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8. In the above circumstances, we are not
‘pronouncing the validity of the amended Recruitment

Rules at Anmexure 5 either,

9. In the conspectus of facts and circumstaoes

we allaw this application only to the limited extent
of directing Res.2 to convene a mesting of the review
DPC as on 15.2.90 and~ consider the‘applicahﬁand other
eligible candidates strictly in accordance with the
Recruitment Rules of 1988 in the light of the obser-
vations made above. The respondents are to prepare

a Seniority List of Lab Attendantéanéggeniority List
of Nursing Orderlies and get the eligible candidates
considered for promotion as Theatre Assistants by
considering all Lab Attendents enbloc as senior to
Nursipg Drdeflies. The DPC also should take into
accounﬁ the bio-data and certificates produced by
the applicant and other candidates to verify whether
they have six months experience in an operatibn theatre.
We alsbx§§ direct thag;éspondents should fimalise
‘tha appaintment to the posts of Theatre Agsistant on
the basis of the recommendations 6f the OPC by
convening a meeting.of the review DPC within a period
of 2 months from the date of communication of this
judgmentand appointment if any, to the post of Theatre

Agdistant, within a period of one month thereafter.

/. %'?’QV
(AU HARIDASAN) (SP MUKERJI)
JUDICIAL MEMBER ‘ - VICE CHAIRMAN

br as to costs.,
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