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HON'BLE MR, GEORGE PARACKEN, JUDICIAL MEMSER

 The questions of laws mvolved in these 3 O.As ﬂled under Sectlon 19 of

....Applicant

...Respondents

ORDER

the Administrative Tribunals Art 1985 are as under:
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‘(i) When a Gramin Dak Sevak drawing pay in a higher TRCA is

transferred from one Post Office to another within the same recruiting |
| unit or outside thé a recruitment unu with or without his request to

a post with lower TRCA, vwhether he is entitled to protection of last

pay drd\w by hu*q in the higher TRCA or not?

(i) When a Gramm Dak Sevak is workmg against a post with
higher TRCA is transferred on his request or otherwise to a post
carrying lower TRCA within the same recruitment unit or outside is

entitled to fxatton of his TRCA in terms of FR 22(1)(a)(!) or FR 22 (1)
(a) 2 or not.”

Facts in O.A.270/2006:

2. The applicantAwas--.initia-lly appointed as an Extra Departmental Dehvery
Agﬁnt (EDDA for short) re- des:gwated as C;ramm Dak Sevak Mail" Dehverer'

(GDSMD for short), Kanda!a with effect from 18.1. 1980 The said post was

' carrymg the TRCA Rs. 1740 30-2640. - While working xn the said capac:ty, on his

requeat he was appomted as EDBPM, Vehyamcodo B.O. carrymg"the lower

‘ TRCA of Rs. 1600 40- 2400 vide Anenxure A-1 letter dated 2 5.2000 with effect

f;om 16.3.2000. On the sa:d date of his transfer, he vras drawing Rs. 1770/- per

month in the TRCA of Rs 1740-30-2640. Respondents fixed hIS TRCA at

Rs.‘iGOO/- in the scale of Rs 1600-40-24 0 resulting m reduction in allowance to

~him. But the applicant dld not make any protest against such reduction in his

(

al!owance. ln fact, his transfer as EDSPM, \/ﬂhamkode was on the basts of his
Annexure R-1 undoﬁakmg that he was prepared to wo(k in the pay of BPM
wzthout raising any complaint. Howevor after about 6 years, relying upon the
Annexute A-3 order of this Tnbunai in O.A. 394,7003 dated 22.11.2005 he made
the Annexure A-4 representation dated 2.3.2006 stating that there was a
reduction of Rs.200/- in his allowance in th:v new post and since hIS placement

as EDA was ﬂom one Post Office to another within the same recrmtmg unit, he
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allowance.

“should not have been subjected to any lose of benef"ts including seniority and |

3. According to the‘appticant, going tay the d'ennition of the words * “Time
Scale of P'ay" in- the Fundamental Rules anct Supplementary Rule Part |, TRCA,
~isa 'tirne scale pay, and itherefore his pay should Iiat/e been fixed in terms of the
pmvrstons contained in the FR & SR qovcrmna fixation of pay as in the case of a _
Government servant Who is -appointed fm“n one- post to another. He has placed
reliance on the DG Posts letter No.19-51/96 [D & Trg dated 11.2.1997 wherein
it has been clarified that if the placement of EDAs from one Post Office to
another Wrthm the same, re(,I’UItan unit, the same wzlt be treated as transfer and
EDASs concerned will not forfext his past ser\/tce for any\ purpose lncludmg
%semontv He has also °ubmttted that as held by the Apex Court in the case of
Supermtendent of Post Offices & others v. P.K. R‘aiamma [(1987) 3 SCC 94 ]
:;the EDAs are emptoyees holding civil post and the FR Would apply in their case.
' 'He therefore, contended that his pay shou!d have been fxed under FR 22(I)(a)
(1) at the stage of the ttme scale whlch is equa! to hls pay in respect of the old
:post held by hlm and applqu tnat onnmple on appomtment as EDBPM,
ii\fellytamkode, his pay onoutd have been fixed at Re.1800/- in" the time scale of
ﬁRs.1600-40-2400, as there is' no stage of Rs.t??b/-' in that scale. He haé,
therefore, sought the following main relief:
. ‘To declare that the applicant is entitled to itave his pey ﬂxed' as per
FR 2’2(I)(a)(t') :on"e'ppointment as EDBPM and to direct the
~ respondents to fix the vca\' of the anoticant *t Rs. 188 0/— in the TRCA
of Rs. 18500- 40 2400 witly offcct from 16.3. 2000 and to pay him the.
difference of pay and altowona—:s»drav-/n by him with interest at the
rate of 18% per énnum'._ orin th’e'alternative,:

To declare that the appttcdnt is entitled to his pay fixed as per FR 22




. OA 27%349/0;1 &.493/07
(l)(a)(?) on appéintment as EDBPM and to direct the respondents to
fix the pay at és.1800/- in the scale Rs.1600-40-2400 | W.ith: effect

from ‘1';6.3.2000 ;and to pay him the differen:cé;lof‘pay and allowances

i ! “y
drawn by him with interest at the rate of 18% per annum.

[ o T

4, The applicant has also relied upon the .order of this Tribunal in -
o4 . . - .

;O.A.394/2003 - K.P.Pyari v. Senior Superintendént of Post Offices & aﬁother

| ‘
‘dated 22.11.2005 wherein it was held as under: |

PLENN

“4.  We have heard the learned counsel on both sides. Counsel
for the parties had taken us to various pleadings,. evidence. and
material .placed on record. Counsel for applicant argued . that
Wialiankara P.O and Elanthikkara B.O. are within the same recruiting
Unit and reducing the TRCA of the applicant to.the minimum of
Rs.1600/- on her transfer to Elanthikkarai B.O without notice and
without any authority is, arbitrary and illegal.- As evidenced by A-8,
DG Posts letter dated 11.2.1997, it is made -clear that, if the
placement of an ED Agent is from one Post Office to another within -
the same recruiting unit, the same will be treated as transfer and the
ED Agents concerned will not forfeit his past service for any purpose
including seniority. There is no valid rule or instruction empowering to
reduce the pay of a GDS to the minimum of TRCA on transfer within
the same division. Reduction of TRCA entails penal consequences
and the applicant will be put to great hardship.’ Lo T

S D S o> S
S. Learned counsel for the respondents, on the .other-hand,
argued that the TRCA as per A-8 is not applicable in-the cdse of
applicant. He also brought to our notice the decision of this Bench of
the Tribunal in O.A.1234/99 dated 7.11.2001. (Annexure R-1).

- . il -

6. The question arose for consideration in this O.A is, whether
the lower TRCA that has been granted to the applicant on transfer to
another B.O is justified or not? Admittedly, in the reply statement the
respondents have, contended that, the two branch Post Offices,
where the applicant was working and transferred to, are in the same
postal division and'in the same recruiting unit and the transfer was
offered in the light of Annexure A8 instructions without forfeiting the
past service. For better elucidation, it is profitable to quote Annexure
A-8 (D.G Posts letter dated 11" February, 1897) as below:

D.G. Posts No.19-51-ED & Tra. Dated the 11" Februarv. 1997.

Clarification regarding Recruiting Unit transfer of ED officials:

Attention is invited to letter No0.43-27/85-Pen. ED &

Trg., dated 12.08.1988, No.18-21/84-ED & Trg., dated

11.8.1994 and No.17-60/85-ED & Trg., dated 28.8.1996

wherein certain points have clarified regarding transfer of ED
officials. K

2. In the context of the provisions contained in this office

]
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letters under reference, a reference has been received from

the Postmaster General Kochi Region, on the subject in O.As

referred to above. The matter has been examined and

- following point wise position is clarified below:

(i) Definition | of the term ‘Recruiting Unit' in respect of
different categories of ED Agents; o

(ilWhether the “placement of an ED Agent in one Post

~ Offices to ancther be treated as ‘“transfer cr as on
“appointment”? '

3. ‘The points raised have been examined. In so far as (i)
above is cencerned, kind attention is invited to this office
letter No.17-80/95-ED & Trg. Dated 26.8.1996 wherein it has
already been inter alia, clarified that the recruiting unit for the
posts of ED BPM and ED SPM is the Division and that for the
other categories of £D Agents, the same. is the Sub Division.
4, In so far as (ii) is concerned, it is clarified that if the
placement of an ED Agent is from one Post Office to another
within the same recruiting unit the same will be teated as
transfer and the ED Agents concerned will not forfeit his past
service fer any purpose including seniority. However, if the
placement is from one Post Office to another outside his own
recruiting unit, in such an event, the placement will be treated
as fresh appointment and the ED Agent concerned will forfeit
his past service for senijority and will rank juniormost to all the
regularly appointed ED Agents of that unit. :
5. It is however, reiterated that this type of transfer
requests should be discouraged at all costs.
o . |
In paragraph 4 of the said rule, it is made clear that, if the placement
of an ED Agent is frem one Post Office to another within the same

recruiting unit the ‘same wiil be treated as transfer and the ED Agents

concerned will not forfeit his past service for any purpose including
seniority.  However, if the placement is from one Post Office to
another outside his own recruiting runit, irj such an event, the
placement will be treated as fresh appointment and the ED Agent
concerned vill forfeit his past service for seniority and will rank
juniormost to all the regularly appointed ED Agents of that unit. On
going through the facts of this case, we find that the respondents
have no case that the applicant has been appointed as a fresh hand
to the transferred post. On the other hand: Annexure A-8 instruction
has been invoked and transfer has been granted. In such an event,
we are of the view that the applicant cannot ferfelt his past service for
any purpose inciuding seniority. - '

7. On a perusal of the records. we find that the applicant was
drawing‘higher TRCA before she was transferred to the new place

and when she has been transferred, her TRCA has been reduced.

The question is, whether it is justified or not? Leaned counsel for the
respondents tock us to the judgment in Q.A.1234/99 (Annexure R-1)

- and tried to canvass the position in support of their contentions: On

going through the said judament, we find that, it was on a different
footing.. It was a case where a retrenched EDBPM was given a

transfer, but not by way of transfer and no protection of allowance

was extended to him. Since that O.A was on a different footing, we
are of the view that the judgment in that O.A is not squarely
applicable in this case. - The argument of the respondents is that

s pacpavas o
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TRCA with annual increments came into effect from 1.3.1998 and
Annexure A-8 came into existence w.e.f. 11.2.1997, and therefore,
A-8. cannct be applicable in the applicant's case. Since A-8 memo
dated 11.2.1997 is still in existence, it will be continued to be in
operation and in such circumstances, we are of the view that, the
applicant succeeds and the reliefs that has been sought in the O.A to
be granied. v .

8. | In the conspectus of facts and circumstances, we allow the ,
O.A.jand direct the 1% respondent to restore the TRCA of the
applicant to Rs.1840/- that she was drawing earlier in the pay. scale
‘of R$.1600-40-2400 with effect from 8.11.2001, and to continue to
pay! TRCA to her at that rate with annual increments admissible
thereon with consequential benefits including arrears of TRCA being
the difference between the reduced TRCA and the TRCA which she
was drawing before her transfer. ' v

9. . O.Aisiallowed as indicated above. In the circumstance no
order as to costs.” ‘ .

5. He has also relied upon the order of this VTriibunal in O.A.704/2004 dated

19.10.2006 {(Annexure iA-S)‘ [ A Prakashan v. Superintendent of Post Offices

& others | in which the respondents were directﬁed to refix the TRCA of the

1

applicant therein in the scale Rs.1600-40-2400 éﬁer taking into account the

increment drawn by»hih Ain-the-sba!e of pay Rs.1"{40-20-2640 and his last pay

drawn. The dperative p'art of the said order is as uﬁder:

“3. .- We have heard Shri Sasidharan Chempazhanthivil and Shri
- George Jeseph ACGSC for the applicant and the respondents
respectively. it is ciear from the facts of the case that the applicant
while working as EDDA was drawing ahigher monthly TRCA of
Rs.1740-30-2640 and on his appointment as EDBPM, he would be
entitled to TRCA in the jower scale of Rs.1800-40-2400. It is well
settled position of law that.the pay drawn by a Government servant
cannot be reduced except as a punishment. If the Government
servant is opting to join a post with a lower scaie of pay, of course,
he would not 'earn increments in the higher scale from the date of
joining the post with the lower scale but the pay he was drawing in
the higher post/scale has to be protected. ' In other words, the same
pay which he was drawing in the higher pay scale has to be granted
to him in the lower scale of pay if it is avdilable and in case it is not
available, he would be granted the last ipay drawn and the next ‘
increment shall be in the lower scale at the next stage. :
4. - The Apex Court in the case of Inderpal Yadav v. Union of
india (1985(2) SCC 648) was considering the case of Railway
Emplovees who were substantively holding Group'D' post working
for a long period on Group'C' post and it was held that theugh those
Railway Servants were not entitied for reguiarisation in the Group'C'
post but were entitied to protection of pav last drawn by them even
after repatriation to Group'D’ post. Though the applicant in the
present case is not identically ptlaced the above principle laid down
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by the Apex Court shall apply here also. Though the applicant is not
entitled to continue to get the higher pay scale attached to the
EDDA, vet he cannot be denied protection of pay in the lower scaie
attached to the post of EDBPM. That is what is stated by this
Tribunal in the order in 0.A.941/2081 dated 1.3.2004 (Annexure A-
3) also. The appiicant in-that case was an EDMC at Kaliiyal falling
within the Thiruvananthapuram South Division on Time Related
Continuity Allowance in the scale of Rs.1545-25-2020. He sought a
transfer as EDDA at Paruthippally and took over charge there as
EDDAw.ef. 6.9.2000. His TRCA was fixed in the scale of Rs.1740-
30-2640 and he was drawing a monthly TRCA -of Rs.2488/-. While
so, the applicant's TRCA was reduced to Rs.1998/- with
retrospective effect from 6.9.2000 in the scale of Rs.1375-25-2125.
This  Tribunal while allowing the O.A held that the applicant as
EDDA would be entitled to the TRCA in the appropriate scale
attached to the post iof EDDA, namely, Rs.1375-25-2125 without
ignoring the increments already drawn by him in his carlier post as
EDMC, Kalliyal. In other words, the applicant's past service was to
be taken into account for the purpose of fixing the TRCA in the’
appropriate scale of EDDA and accordingly the respondents were
directed to refix the applicant's TRCA w.ef. 6.9.2000 in the
appropriate scale of Rs.1375-25-2125 reckoning the appiicant's past
service prior to his transfer to the post of EDDA at Paruthippally.
The recruiting units of the two posts have no relevance in the matter
for granting the monthly TRCA. ' ’
5. In the above view of the matter, the O.A is allowed and we
direct the respondents to refix the TRCA of the applicant in the
scale of Rs.1600-40-2400 after taking into account the increments
drawn by him in the scale of pay of Rs.1740-20-2640 and duly
protecting his last pay drawn. The above direction shall be complied
with within three months from the date of receipt of copy- of this
order. There shall be no order as to costs.” :

6. The respondents siubmitted that the TRCA for GDSMDs are different from

that for GDSBPMs. At the time of his transferihe had su‘bmitteld written
[willina.gness (Annexure R«j) to work as BPM, at Velivamcode with lower TRCA
iand it was on that basis éhe was appeinted. They héve also submitted that for
:the last six years, the apip!icant v/as drawing the allowance fixed for the po"‘st as
BPM, Velivamcode and he made a representatigon only on ’2.3.2006 for
protectioh of the allowance which he Was getting against the post of GDSMD
before his transfer. They have also submitteé that as per the rgles, if one GDS

is transferred from one post to another at his reques‘t, he is entitled for the

~allowance fixed for the new post only and there is no provision for protection of

the old aliowance.

s mice:
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7. They have relied upon the order of this Tribunal in O.A.1234/1999 dated

| 7.11.2001 - La}(Shmikutty Amma v. Union of india and others (Annexure R-

[
L t

|| 3)in which it wds held as under:

, 1 - "..ltis evident from Annexure R1 that the applicant has preferred
] © to werk as EDBPM when she was likely to be retrenched or
retrained as an Extra Departmental Packer. On her appointment
as EDBPM she could be given only the allowances attached to
that,post. \We are not shown any rules or instructions in force at
the time of the applicant's appointment to the present ED post

- which provided for any protection of the allowances drawn by the
applicant as EDSPM. The contention of the applicant that she did
not voluntarily give the request at Annexure R1 and that it was
extracted by the ASP, Kollam under coercion cannot be accepted
as true because if it had been so, ‘the applicant would have
averred it 'in this application itself. ‘As a matter of fact the
applicant is guilty of suppression of the material fact of his making
Annexure R1 request for appeintment as EDRPM.”

Facts in O.A.349/2007

8. The applicant was var'king as GDSMD, Kuthzirakulam. On his request, he
| ._.Was vtransferre.d as G'D:SBP..M, Kottoor on 5.9.1999.i 'While the TRCA of GPSMD,
Kuthviraku!am‘ was Rs.1?740—2640, the TRQA of ‘G-DSBPM,- Kottoo.r was Rs.1600-
2400; At theztime of ﬁis transfer, he was drawingfthe pay at the initial stage of |
Rs.1740/- as GDSMD; Kuvtvhirak.ulam... ‘On _hiéj-tr;ansfer'hi's_ pay was‘ fixed at
Rs.1600/ in the TRCA of Rs.1600-2400. While he was working s0 as GDSPM,
Kottédr from 1999,; he"ca.iﬁe across the order of tihis Tribd‘n'al» in ,O‘A'704/2004
; | dated 19.9.2006 - A Erakasan V. Supérintenden; of Po‘sf Offices {Annexure
| A—Z) (supra). He‘hés'%lso relied upon the orde.r Qf;this Tribﬁﬁal'-in O.'A.394/2003
decided on 22.11.2005 - K.?’.F’yari v. Senior Sup%erintendént of Post Offices
~ (supra). He has, H‘merefbre, sought the following reliéfs:

| (i) to declare that fhé applicant is entitled to h%ve his pay fixed as per FR
22(1)(a)(1.) on éppbintment as éDB}’M and to direct the respohdents |

to fix fhe pay of the applicant at Rs.‘1880.i- in the TRéA of Rs.1600-40-

: -2400 with effect from 5.8.1999 and to pav him the difference of pay

e e L W .- e re e e e e e
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0.A.552/2005 — G.K.Anit{wa Kumari v. Senior Superintendent of Post Offices
& others decided on 11,%4,2007. The operative part of the said order is as

under:
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and allowances drawn ‘by him with interest at the rate of 18% per
annum. . : |

(i) Alternatively, to dectare that the anohcant is entlt!ed to his pay fixed as

per FR 22(!)(a)(2) on appomtment as EDBPM and to direct the

respondents to ﬁx‘the pay at Rs. 1760/— in the scale Rs.1600-40-2400

with effect f:om 5 8. 1999 and to pay him the difference of pay and

'allowanr*es drawn by him \\nth interest at the rate of 18% per annum.

'(m)To call for the records leadmg to the fixation of the pay of the

applicant at RS.1600 in the TRCA 1600-40-2400 with effect from

5.8.1999 and quash the same to the extent it refuses protection of
~ pay and fixation in accordance with the statutory rules.

However, thé respéndents have relied upon the order of the Tribunal in

11. Arguments were heard and documents perused. Admittedly, at
the time when order dated 11-02-1997 was passed there was no TRCA,
much less any increase in rates of TRCA corresponding to the past
service. The term “ for any purpose including seniority” as available in the-
order dated 11-02-1997 would embrace items like entitlement to sit for the
examination, enmfement to gratuity and of course, seniority. This seniority
is a factor which is reckoned for the purpose ofpromollon on the basis of
seniority o any Group D post, such as Postman. Thus, on infer-
recruiting-unit transfer, an individual would stand to lose his semonly and
the consequence of loss of semonty would be that his past services
cannot be taken into account for the plrpose of semonty in the new unit.
His enlitlement to sit for examination and for gratuity would, however,
remain intact. In other words this would mean that the concessions
available to the .applicant based on past service for the purpose of sitting
for exammanon and for gratuity, as provided, for in order dated 06-05-
1985 (Annexure R-3) remains intact even on request transfer to another
Recruiting Unit. Of course, there is no conlrovérsy about the same. VWhat
is in dispute is whether there would be any smpact on the TRCA and if so,
lo what extent.

12. The 1998 order whereby for the first time, TRCA had been
introduced talks of difference TRCA for different GDS. Again, for the
same GDS (say, GDS BPM), there are fiyo rales as under:-

{(1)Rs 1,230 -35- 1960 For those with workload.upto 3 hours.
(2)Rs 1,600 - 40 - 2400 : Forthose with workload morte than 3 hours.

13. Since the TRCA cannot be increased in respect of any ED Post

-
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Office unless the workload increases, it has to be seen whether the
contention of the applicant could hold good when the constriction is that
there shall be no increase in the TRCA save when there is increase in the
workload. If a GDSBPM working in a particular ED Post Office which
carries a TRCA of Rs 1,600 — 40 — 2400 (and where he is draviing the
TRCA at the maximum of Rs 2,400/~ or for that matter more than Rs
1.960/- ): requests for a transfer to another ED Post Office where the
TRCAis only Rs 1,280 ~ 35 - 1360, what should be his TRCA in case of
his transfer to the nevs unit? Should it be in the grade of Rs 1,600 — 40 -
2400? or Rs 1,280 - 35 —~ 1860? and if latter, should there be any
protection of last TRCA drawn? Obviously, the person so transferred has
to sacrifice the past TRCA and has to be placed at the scale of Rs 1,280
- 35 -1,960 as this is the scale available for performing the duties in that
post office and here again, he cannot be paid any amount over and above
Rs 1,960/-. And since the placement of a GDS employee on request is
not a “transfer® but only an *appointment® {see the clarification sought at
para 2 of order dated 11-02-1997) and the same is not a mere
appointment, but only a "fresh appointment”, there is no scope for
TRCA of the earlier unit either retained or the extent of TRCA already
drawn being protected. It has necessarily to be at the minimum of the
TRCA. That such a placement would be only a fresh appointment would

~ be evident even as per the latest orders on limited transfer, vide order

dated 17-07-2006 vide para 3(ii) vihere it is stated “Request for such
transfer will be considered against the future vacancies of GDS".
And, para 3(lii) stipulates, "TRCA of the new post shall be fixed after
assessment of the actual workload of the post ...." This would mean
that any fulure vacancies when in the normal circumstances would be
filled by fresh appointment, would be filled up by such placement from one
recruitment unit to another at the request of the GDS employee. And, in
respect of TRCA, the workload shall have to be assessed and paid. As
such, when the respondents oblige an individual by acceding to his
request for a transfer, they are under no obligation to suffer payment of
higher TRCA.  Thus the logical consequence of "fresh appointment"
is not only that the individual has to lose his seniority as explicitly spelt out
in the order dated 11 — 02-1997 but also he cannot be betler placed than
any other fresh appointee and from that point of view, the TRCA cannot
but be only at the minimum of the TRCA applicable to that unit.

1

14. One more aspect has to be seen.! A GDS employee seeking
transfer within the same recruitment unit is entitled to retain his TRCA
intact. Transfer within the same recruitment unit stands in a different
footing from a transfer ouiside the recruitment unit. This difference has to
be maintained. If the contention of the applicant is accepted, it would
obliterate such a difference. Mere loss of seniority would not constitute a
marked difference for such a loss in. seniority does not mean anything as
the individual is entitled to appear in the departmental examination and
the past service is also counted for gratuity. The only consequence of
loss of seniority may be in matter of promotion, which is .rare and
infrequent.

15, Nows ag to the case lnws relied upon by the applicant. In the ¢nse
of Renu Mullick, (supra) it was a case of inter collectorate transfer and the
question that arose vias whether on such inter collectorate transfer, apart
from the loss of seniorily, the extent of experience for the purpose of
eligibility to higher post alse gets ob!iteratfed. The Apex Court held in
negative. The Apex Court has held as under:-

A bare reading of para 2{ if } of the exscutive instructions dated May 20,
1880 shows that the transferee s nol entitfed to count the service
rendered by him/her in the fermer collectorate for the purpose of seniority

R
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- in the new charge. The Jater part of that para cannot pe read differently.
The transferee js to be. treated as & new entrant in the collectorate to
which he fs transferred for the purpose of %embn"fy. It means that the
appellant would come up for consideration for.promotion as per her turn in
the senjority listin th e transfarea ynit and only if she has putin 2 yearsQ
service in the category of UDC. But when she is so considered, per past
service in the previous collectorate cannot be%r’gnored for-the purposes of

~determining her eligibility ‘as per Rule 4 aforesaid. Her . senjority in the

- previous colfectorate js taken away for the purpose of counting her

- sepjority in the new ‘charge but that has no refevance for judging her
eligibility for-promotion* under Rule" 4 which is a statutory rufe. The
eligibility for promotion has to pe determined with reference to Rule 4
alone, which prescribes the Ciiteria for eligbility. There is no other way of

“reading the instructions aforementioned. if tha instroctions are read the
way the Tribunal has done, 1t may be open fo ’cha//enge on the ground of

- arbitrariness. ' i ‘

16. The A[ﬁex Court was considering only wilh reference 1o the
eligibility condition for promotion in the above case and not with reference
to pay scale orpay. Similarly, in the other case relied upon,ie. of (1999)
L & 5 486, it was a case vihere time bound promotion was the subject
malter and the Apex Court has held that by losing seniority, the
experience gained does not get eclipsed and the Apex Court has relied
-inter alia on the decision in the case of Renu Mullick. Thus, the two cases
relied upon by the applicant are distinguishable. : :

17. Counsel for the applicant {aboured a lot to establish that what has
“not been spelt outl cannot be fed into the rules and here since the orders
are silent about TRCA, the respondents cannot introduce the same to
reduce the TRCA that the applicant was earlier drawsing. We decline to
agree for twin réasons. First, as rightly pointed out by the counsel for the
respondents, as also spelt out in the counter, "At the time of issuance of
Annexure A-9, GDSs were not entitled to annual increments. Secondly,
para 3{ii) and 3(iii} of order dated 17:07-2006 also ‘spells out that the
placement shall e against a vacancy and that the TRCA shall have to be
assessod. In otherwords, the entitiement of an individual on lranster fiom
another recruitment unit would also be to the extent of the TRCA
corelated to the workload and the same is independent of his past
entitlement in the previous unit. Nothing less: nothing else.

18. In viey df the above, the applicant's cése fails and is therefore,
dismissed. No cost. ‘

10.  In both the cases, we heard Shri rv's.RlHariraj-éounsel for applicant and
Shri TPM Ibrahim Khan, SCGSC for respondents. Thére were no provisions for
transfer for the EDAs in.E the unamended “Posts and Telegraph ED Agents
(Conduct and Service) Rules, 1964". As an exception to the aforesaid position,
the respondents themseiveé have identified certain circumstaflmo‘s under which

the EDAs may be appointed against vacant post in the same office or any office

in the same place, as contained in DG, Posts, letter Nio.43-27/85-Pen. (EDC &

‘W*MMm_ o
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Tra.) dated 12" Seotember 1988 \mlch is extracted below

"Normallv EDAs are to be recruxted from local area and
they are not eligible for transfer from cne post to ancther: but in
cases where a post has been abolished, EDAs are to be offered
alternative aooonntment within the sub division in the next available
vacancy in ‘accerdance with Order No.43-24/64- Pen dated
-12.4.1864 and further clarified in Order’ No.43-4/77-Pen.. dated
23.2.1979 (8I:No.29). As per orders, those of EDAs who are held
as surplus consequent to the abclition of ED posts are to be
adjusted agalnst the posts that may occur subscquently in the

“same office of in the neighbouring offices.! In view of this, it will not
be correct to allow transfer of EDAs freely from one pOot to other.
- However, it has now been decided that exceptlon may be made in
~ the followmg cases:
(i) When 'an ED post falls vacant in the same office cr in
any offce in the same place and'if one of the existing
| EDAs iprefers to work against that post, he may be
; allowed to be appeinted against that vacant post without
: coming through the Employment Exchange, provided he
is suitable for the other post and fulfils aIl the requrred
cenditions. s
| (n)m cases where EDAs become surplus due to abolition of
Lo Con ‘posts and thev are offered alternative appointments in a
i , place cther than the place where they were originally
: hoiding the post, to ‘mitigate hardship,: they may. be
allowed to be appointed in a post that may subsequently
occur in-the place where *hey were orxglnally Worklng
Co wthout comlng tnrougn cmployment Excnange

;The above Dosmon has been furthet clanﬂed vlde D G Posts letter No 19 51/ED
Trg. dated 11.2. 1997 (suoral ln Dara 4 of the sald letter, lt has been made
jclear that if the placement of the ED Aoent is from one Post Office to another
within the same recrultlng unlt the same \flll be treated as a transfer and the ED
Aoents will not forfelt hrs past service for any purpose ‘Now- in terms of the
amendment to Rule 3 of GDS tuonduct and Emolovmentl Rules 2001 carried
out by the Dez)ar’tment of Posts Gramin Dak Sevak (Conduct and Emplovment)
Rulcs 2004, "a GDS is not P//g/b/e for t/ansfef i any case from one /)Oof/lll?lt to
other post/unk except in oub/fc mtefest However vide Department of Posts
vide letter No. 19 10/2004 GOS dated 17 7. 2006 allowed fimited transfer facility
to GDS on “public mterest The said letter leads as under:

Sublect Limited Transfer Facility to Gramin Dak Sevaks

As per the order cortamed in Drrectorate letter No.43- 27/85-

-
|
l
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. Pen(EDC & frg) dated 12.9.1988, the ED Agents, now called

Gramin Dak Sevaks (GDS) were allowed limited transfer facility
from one post to another without coming through the agency of
employment exchange in exceptional circumstances viz. When an
ED post falls vacant in the same office or in any office in the same
place or where ED Agent becomes surpius due to abolition of the

- post and he/she is offered alternate appointment in.a place other

than the place where he/she was holding the post.

2. In terms of amendment to Rule 3 of GDS (Conduct &

Employment) Rules 2001, "a GDS is not eligible for transfer in any
case from one post/unit to another post/unit except in public
interest”. What constitute a “public Interest” has been interpreted
differently by different Circles. .In order to have a-uniform criteria, it
has been decided to allow limited transfer facility to GDS from a
post/unit to another under the existing provision of amended Rule
3 of GDS (Conduct & Emplovment) Rules 2001 on the following
greunds: !
I. A GDS who'is posted at a distant place on redeployment in the
event of abolition of the post. f '
ll. GDS appointed on compassicnate grounds and posted at distant
piace. - :

ll.Woman GDS on her marriage/remarriage.

IV.Where the GDS himselffherself suffers from extreme hardship
due to a disease and fer medical attention/treatment, such
transfer may be allowed on production of a valid medical
certificate from the medical officer of a Government hospital.

V. Where the GDS is locking after the welfare of a physically
handicapped/mentaily handicapped person/dependent - and
he/she requires to move to different places to give support to
such physically/mentally challenged persen/dependent, '

3. The limited transfer faciiity to GDS from postiunit to another

will be subject to fulfilment of the following conditions., The

conditions mentioned below are only illustrative. :

(i) A GDS will normally be eligible for only one transfer during
the entire career. , ,

(i)Request for such transfer will be considered against the
future vacancies of GDS and that too after examining the
possibiiity of recombination of duties of GDS.

(ii)yTRCA of the new post shall be fixed after assessment of
the actual worldcad of the post measured with respect to
the cycle beat in respect of GDS MD/MC/Packer/iMail
Messenger in terms of Directorate letter No.14-11/97-PAP
dated 1.10.1987. :

(iv)Past service of the GDS wiil be counted for assessing the
eligibility for appearing in departmental examination. GDS
will net have any claim to go back to the previous -
recruitment unit/division. When a GDS is transferred at his
own request and the transfer is approved by the competent
authority irrespective of the length of service, he/she will
rank junior in the seniority fist of the new unit to all the GDS
of that unit who exist in the seniority list on the date on
which the transfer is ordered. A declaration to the effect
that heishe accepts the seniority on transfer in accordance
with this should be obtained before a GDS is transferred.

(v)Transfer vill ‘be at the cost and expenditure of GDS. No

t
1

{
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expenditure whatsoever on this account will be borne by the

Department under any

circumstances.

(vi)Request for transfer of the GDS wiil be confined to transfer

within the same Circle.

(Vii)No transfer request will be entertained within 3 years of

initial recruitment.

4. Power in this regard il vest with the Heads of Circles who

will decide each and every indi

vidual case on merit keeping in view

aferementioned crterm and ctandard of ' publlc interest”,

Both the aforesaid letters are c!anﬂ
supersession to any previous orders.

that transfer of a GDS: from one post

catory in nature and they are not in

Therefore, the position that emerges is

to another within the same recruitment»

unit will not forfeit his past service for any purpose which include theincrements

~ drawn by him in the or'evioué post. It

s in such ctrcumstance that this Tribunal

'~ allowed the O.A. 394/2003 (supra) and duected the resoondents to restore the

TRCA of the apollcant

The applicant in O A.704/ 2004 (supra) was workmq as

EDDA Puthukulangara in the TRCA of Rs. 1740 30 2630 and he was transferred

tas EDBPM in the same Post Offce in

the TRCA of Rs.1600-40- 2400 On his

| aooomtment as EDBPM the tesoondents lgnored the increments drawn by him

whtle kamg as EDDA Hrs contentron was that he was - entltled to haVe the

mcxements eamed by hlm counted whlte fxmg hts TRCA in Rs 1600 40- 2400

He had rehed upon the earher .orders of thtS Tnbunat in OA405 2003 and

O AS. 941/2007 in Whtch

‘Wlthln the same recru:tlng unit would

it was held that the ED Agents on request transfer

not forfeit . thelr past servnce for any

Durpose ConStdermg that there was mertt in the above contentions, the Tnbunal

atlowed the O.A and cnrected the respondents to refix the TRCA of the applicant

the scale of Rs.1600-40- 2400 taking into account the increments already drawn

by him in the scale of Rs. 1740-40 2600.

OA1234/1399(supta) and O.A.552/2005 are on different footings.

However, the orders of this Tribunal in

Th e

| applicant in O.A.1234/1999 {supra) was a surplus an Extra Deoartmentat Sub

Post Master (EDSPM) in Sub Office, \/ehvam and he was appointed on his own

teuuest as EDBPM Nadumancavu as

N
T {

a ftesh aopomtee and hence she was
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entitled only to the aII'oWance attached to that post. Again the applicant in
0O.A.552/2005 (supra) was on placement from one post office to another outside
his own recruiting unit and therefore he was treated as a fresh appointee having

forfeited his past Qemce;. |

Facts in O.A.493/2007

11.  The applicant is a‘ggrieved by the Annexure A—1 order dated 6.7.2007 by
- no protection of his last dravm basic allowance was éiven to him while appointing
ihim on transfer to the pest of Gram Dak Sevak Bra‘nch Post Master (GDSBPM
for short) /-\ttachackal BO in account with Payyanan 1on SO under Pathanamthitta

» HO. He has, therefore, soucht the foHov-nnq reliefs i m th|s 0.A:

i) To quash Annexure A1 to the extent it refuses the pay of Rs. 2080/-
on the TRCA of Rs.16800-40-2400 to the apphcant

i) To direct the resoondents to protect the pay and TRCA of the
applicant on trensfer to the post of GDSBPM, Attachackal, and to
fix his basic pay at Rs.2080/- in the TRCA Rs.1600-2400 with all
~consequential taeneﬁts including arrears of pay with interest @ 18%

from the date on which the amount fell due till date of payment.

12, The brief facts of the case are that, the applicant was working as
GDSMC, Kallely BO with effect from 17.1.1995 to 15.2.1997 as GDSBPM,
iElimullumplackat BO with effect from 16.2.1997 to 19.6.2007. He was appointed
ton transfer as GDSBPM.: Attachackal PO with effect from 20.6.2007. Prior to his
transfer he was drawing a basic allowance of Rs.2080/- in the TRAC of RS.1600-
40-2400 in his capacity es GDSBPM, Etirm:tlu:ﬁptackal BO. On his appointnﬁent
on transfer as GDSBPY\A; Attachackal, he was granted the TRCA of Rs.1280-35-
1880, The applicant hais raised two issues in this O.A, (i) that he is entitled to
protection of his allowance on transfer as held by this Tribunal in O.A.384/2003

dated 22.11.2005 and (ii) the Attachackal Branch Office works from 10 AM to 2
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EPM with receipt of Mail-at 10 hours and last clearance at 1345 hours and

despatch at 14 hours and therefore he is entitled to the TRCA of Rs.1600-40-

i
t

| 2400 based on the workload of the Branch Post Office.

i

'13.  The respondents ;in the reply have submitted that the second respondent
“had taken a decision toé transfer him from f,-EIimultu:m’piackal BO to Attachackal
BOin terms of the provisions contained in the Annekur'e R-1 guidelines issued by
the 'Denal’tment of Post letter No.19—10/2004 GDS dated 17.7.2006 which is

reproduced as under:

“Sub: Limited Transfer Facility to Gramin Dak Sevaks
As per the corder contained in Directorate letter No.43-
27/85.Pen(EDC & Trg) dated 12.9.1588, the ED Agents, now
called Gramin Dak Sevaks {GDS) were allowed. limited transfer
facility from cone pest tc ancther without coming through the
agency of empioyment exchange in exceptional circumstances viz,
- when an ED post falls vacant in the samé office or in any office in
the same p'af*e or where ED Agent becomes surplus due to
- abolition of the post and he/she is offered aiternate appointment in
| place other than the place where he/she was holding the post.

2. In terms of amendment to Rule 3 GDS (Conduct &
Employment) Rules 2001, “a GDS is not eflglble for transfer'in any
: “:case from one post/unit to ancther post/unit except in- publiic -
| interest.” What constitute a *Public Interest” has been interpreted
| - differently by different Circles. "In order to have a2 uniform criteria,
it has been decided to ailow limited transfer facility to GDS from a
post/unit to another under the existing provision of amended Rule
; 3 of the GDS (Conduct & Employment) Rules. 2001 con the
Lo “foilowing grounds: = l ' S '
| 1.A GDS who is posted at @ distant place on
redeployment in the event of abo! t'on of the post.

2. GDS appomted on compassnonate grounds and posted

at-distant piace . a '

3. Woman GDS on her marr:age/reman:age;:-_

4. Where the GDS ‘himseifiherseif suffers from extreme
hardship due  to a disease and for medical
attention/treatment, such transfer may be allowed on-
production of a vaiid medical certificate from the medical
officer of a Government hospital. ‘

.Where the GDS is- looking after the welfare of a
physicaily handicapped/mentally handicapped
person/dependent and he/she requires-to move -to
different  places to give ~support to  such
physically/mentaily chailenged person/dependent.

[82]
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conditions mentioncd below are only illustrative.

(i) XXXXX XX XXX . XXXXKX

(il)Request for such transfer wiil be consadered against the
future vacancies of GDS and that too after examining
the poscxhx!:t y of recombination of duties of GDS,

(i) TRCA of the new post shall be fixed after assessment of
the actual workload of the post measured with respect
to the cycle beat in respect of GDSMD/MC/Packer/Mail
Miessenger in terms of the Directorate letter No.14-
11/97-PAP dated 1.10.1987.

(iv)Past service of the GDS will be counted for assessing
the eligibility for appearing in departmental examination.
GDS will not have any claim to'go back to the previous
recruitment unit/division. When a GDS is transferred at
his .own request and the transfer is approved by the
competent authority irrespective of the length of service,
he/she wiil rank junior in the seniority list of the new unit
to all the GDS of that unit who exist in the seniority list
on the date on which the transfer is ordered. A
declaration to the effect that he/she accepts the
seniority on transfer in accordance with this should be
obtzined befere 2 GDS is transferred. :

(v)Transfer will be at the cost of expenditure of GDS. No
expenditure whatsoever on this account will be borne by
the Department under any circumstances.

(vi)Request for transfer of the GDo wil be conflmed to
transfer within the same Circle. :

(vii)No transfer request will be entertamed within 3 years of
initial recruitment.

4. Power in this regard will vest \/xfn the Heads of Circles who
will decide each and every individual case on merit keepung in view
aforementloned criteria and standard of "Public interest”.
' . Sdi-

[A.K.Sharmal

Dcﬁu*y Director General(ESTT)"

The respondents have fur‘zhér submitted that the app!icaht was given lesser
TRCA because of the lesser workload in Attachackal 13.0. They have fu_rtherl
clarified that the applicant was working as BPM, Elimullumplackal and as pér the
workload of that post ﬁe v/as granted TRCA on Rs.1600-40-2400 and he was
drawing Rs.2080/- at the time of his transfer. They have also submitted that
when he was transferred as BPM, Attachackal, the workload of that post was
ssessed and calculated based on the workload it was decided to fill up the post
on lower TRCA of Rs.1280—35-1980 a‘nd his pay was fixed accordingly.

Therefore, thev ha'vej contended that the applicant's .claim for higher TRCA

St
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| based on the workload of Attachackal BO is totally mlsconcelved as the TRCA is
t,not calculated based on the working hours of the l8 O. and it is based on.the

assessment actual workload of the post measured Wlth respect to the cycle beat |

~V'm respect of GDSMD/MD/Packer/Masl Messenger ln terms of the Directorate's

a letter (Annexure R -2) standard for revision of allowances of ED Agents fixed by

the respondents. Accordmg to the assessment of workload in the post of
) . : ’ |

A'VGDSBP_M, Attachakkal done by the respondents and the working hours attached

to-that post was calculated as 2 hours 40 minutes and the points earned at

64.37 only. They have also submitted that the appllcant was transferred within

the same unit and it Ewill not affect his senlorityl and in terms of workload

iassessed he is not entltled for the maximum TRCA and hence it was decided to

: ,t‘ll up that post in Iower TRCA and accordmgly hts allowance was reduced. They

have also submltted that the order of thls Trlbunal in OA394/2003 dated

22.11.2005 [K.P.Pyari y. Senior Superintendent o_f Post Offices and others |]

relied'upon by the appli;cant is no more relevant as the rule itself has undergone

8 change. They have, onj the other hand, relied upon the order (Annexure R-G) of
: o

: l (-
this Tribunal dated 11.4.2007 in O.A.552/2005 [G.Anithakumari v. Senior

- Superintendent of Post Offices and others] in'which it has been observed

that the person transferred has to sacrifice his past TRCA and has to be placed

~ at the scale avajlable in that post to which he or she is transferred as this is the

H ' :
1 . i
'

scale available'for performlng the duties in that post office. They have also

-relied upon the observatlon made in that order that the entitlement of an

l

md:vndual on transfer from another recrurtment unit would also be to the extent of

the TRCA correlated to the workload and the same is independent of his past

entitlement in the previous unit. Nothing less; nothing more. The other

l

-submussron of the respondents is that the protectlon of pay is normally given only

when a retrenched employee is posted to work in a post with lower TRCA and it

is not given to officials transferred at request. ;

1

. "‘-—_ "II - - -
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14.  In view of the conﬂicting view of two Benches of this Tribunal, it has been

necessary to refer the;_m:_atte‘r_,t.o the Fuli;'Lér_ger Bench for reference formulated

in para 1 of this order.
15. The Registry shall trér_.smit these 3 files to the Principal Bench for
constitution of Full/Larger Bench by Hon'ble Chairman to consider the issues and

to deal with the cases.

Dated, the 25th April,2008.

/ /\)
/ Z N S USRS S ——

-

GEORGE PARACKEN

DR K.S.SUGATHAN ~_—
& JUDICIAL MEMBER

ADMINISTRATIVE MEMBER
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