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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0. A No. 4 P
T.A. No. 92 o 1991

DATE OF DECISION _3=-6-1992

Mr M Damodaran

Applicant (s)

Mr M Girijavallabhan __Advocate for the Applicant (s)

Versus

ggépgngzhégdiag Mgo AgriC“lturR%spondent (s)

Mr NN Sugunapalan, SCGSC Ad‘voca.te for the Respondent (s)

CORAM :

The Hon'ble Mr.NY KRISHNAN, ADMINISTRATIVE MEMBER
& -
The Hon'ble Mr.AY- HARIDASAN, JUDICIAL MEMBER

Whether Reporters of local papers may be allowed to see the Judgement ?
To be referred to the Reporter or not ? 'S

Whether their. Lordships wish to see tfle fair copy of the Judgement ?
To be circulated to all Benches of the Tribunal ? L/__7

_J>-cor\>—>

JUDGEMENT
(Mr AV ‘Haridasan, Judicial Member)

In this application filed on 20.3;1991, the applicant
haslprayed that }he order dated 31.7.1989 ovairegtnr;in-Charge
of the Central Institute of Fisheries Nautical & Engineering
Training, Cochin(Annexuré-G) purpogting to be acceptance of

- the resignation of the applicant from service w.e.f. 6.3.1989
stating that thélépp;icant would be deemed to have been severed
all his connections with the. Organisation w.e.f. 6.3.1989(FN)
and the order dated 23.8.1990 of the Director-in-Charge rejéét~
ing his raquest made in ﬁhe letter dated 28.6.1990 for permi-
s;ian to withdraw.his resignation may be quashed and that the
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respondents may be directed to reinstate the applicant in
service with all consequential benefits. The Pacts of the casé

can be briefly stated thus,

2. The applicant who possess a Radio Teléphone Operators
(General) Certificate issued by the Wireless Adviser to Gavern-
ment of India, Ministry of Commuhications, New Delhi under Rule
10;0? the Indian Uirgless Telegraphy(Commercial Radio Operators
Cértificate of Erofigigncy gnd Licence to opérafa Wireless
:'Telegraphy) Rules 1954 framed under the Indian Wireless Tele-
graph Act was initially appointed as Uiraless Supervisor under
the second respondent on adhoc.basisvu.e.P. 28.6,1982., He uas
declared quasi-permanent from 29.6.1985, As UWireless Supe;visof
at Cé;hin in a permanent post, he was to man the inter-communica-
tion ﬁetuork system betwsen the shore office of the second res-
pondent and the Pishing trauvlers and vessels in ﬁhe uufer sea.
There is a permanenthadio Station functioning in the office of .
the second respondent. The Radio Telephone Operators Licence

has to be reneued once in.5 years. UWhile the applicant was
working at Cochin, he was transferred to CIFNET Unit at Visakha-
patnam on f9.10.f984. At Vizag as there was no Radioc Station
attached.to the Unit,‘he could not fulfil tﬁe condition of

radio watch keeping service for at least_3 months for renswal

of his licence w.e.f. 1.5.1983, He had informed ths higher autho-
rities about the necessity of installation of a Radio Station at °
Vizag. While working at Vizag, the applicant availed of sarned
leave on personal grounds from 1.9.1988 to 30.9.1988. But in
the meanuhilé, the applicait vas temporarily transferred for a
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period of 3 months to CIFNET, Cochin by order dated 15.9.1988.
According to the applicant as he was unuwell, he could not join
duty gt Cochin.. He applied far extension of leave. The leave
was extgnded tiil 5.3.1989, He'again applied for extension of
leave upto 30.6.1989.' Hquever, the applicant did not get any
cﬁmmumicatianaregardihg the grant or refusal of the leave upto
30.6,1985. As a valid and current Radio Telephone Operators
Licence¥as essentiél fqr him to resume his duties as Radio
Telephons Gperator and as he cauid not reneuw licence for the
periad from 1.5.1989 fof uént of facility at Vizag uhere he
was posted, ths applicant on 26.6.1989 sent a,léttér to the
second respanuént sta£ing that as he could not renew his licence

owing to lack of facility at Vizag, he ﬁay not be bcmpetent to

hold the post of Radio Telephone Operator, that he has therefore,

' - he »
to resign the post of UWireless Supervisor which, vas holding and

requesting that hié resignation'may be accepted. The Director-~
in-Chargé viﬁe‘his order dated 31.7.1989 at Annexure-G accepted
the resignation of the applicant we.e.f. 6.3.1989 stating that
he would be deemed to have relievéd of hig duties with effect

. get
. from that date.. The applicant thereafter managed to/his

licenée ranewéd upto 1.5.1992 in June 1990. On receggz/;f the
reneual'éartificate'on*28.6.1990 he submitted a letter to the
sécond respﬁndent withdrawing the letter of resignation sub-
mitted on 26.6.1983. In the said letter at Annexure-~3Jd, ths
aﬁplicant-had explainedlthe circumstances under which he was

compelled to submit the letter of resignation and had requested

that he may be allowed to withdraw his resignation since he
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got his licence re-validated. The requést made in this letter
was rejectéd by the Director-in-Charge by the order dated
23.8.1990 at Annexure-K., Against these 2 orders at Annexdre-G
and K, the applicaﬁt preferred an appeal to the 1st respondeht
on 17.9.1990. Finding nb response to this appeal, the applicant
has Piled this application under Section 19 of the AT Act. The
impugned orders at Anne:zres-G and K have been challenged on
the ground that they vere issued by incmﬁpetent authority aﬁd

that the acceptance of resignation with retrospective effect

is illegal and void.

- 3. - .The respdndents have filed a reply statement resisting
' ' leavé
the application., They havs contended that the/application upto
30.6.1989 Wwa s noﬁ sanctionad as the.ganuinenass of the claim of
the applicant that he was unwell vas doubted, that as it was
revealed in inquiry that the applicant was not in station, he
was served with a show ﬁause notice as to why disciplinary
action should not be taken againét ﬁim, that it was at that
time that the applicant submitted.his letter of resignation
dated 26.6.1989>which was accepted w.e.f. 6.3.1989, tﬁat the
acceptance af the resigﬁatiun of the applicant by the Diréctor-
in-Charge has got ex-post-facto apppovél of the competent auého-
rity and‘that the.feq@est for withdrawal of the resignation
cannot beialloued in view of the provisions contained in Rule
26(4)(iii) af CCS Pension Rules 1972 as the absence had exceeded
90 déys‘and also .because it was suspected that the applicant
el,?ﬁuyere
was under employment/during the period of his absence. The

respondents therefore contend that the applicant is not entitled
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to the reliefs claimed in this application.

4, : We have heard the learned counsel on either side and
have also carefully perused the‘pleadings and the documents

produced.,

5. The‘learqed‘ceunssl for the applicant argued that the
order at Annexqre-G dated 31.7.1989 by the Directoifin-Charga
purporting to accept his resiénation and ordering that he would
be deemed.ta have severed all connections with the Organisatinn
J.a.f. 6.3.1989 is iilegal, unsustainable and void for the |
raasoné that it Qas issued by an incompetent authority and

that an order for rgtraspecfive termination of tpe sarvice in

' ' which

purbosted acceptance of a leter of resignation./did, not contain

o

én intgntion for retrospective resigmation is bad in law.
There is no dispute of the fact that the competent authorityj
to accept thevresignation iﬁ tﬁe case of the applicant is the
Director. Obviously, Annexure-G ofder dated 31.7.1989 uas
¥oxix issued by the Directoéf&ggtﬁgian officer belou tﬁe rank of
Director and femporarily looking after the dutieé~of the
Director. .CIt is well settled that the besignation of an
official from service uouldvbe sffective only from the date

on which the letter of resignation is accepted by the appro-
priate authority. An officer junior in rank to the competent
‘authority but looking after the duties of the ccﬁpetent autho-
rity cannot be said to be the appropriate authority to accept
a resignation. Therefcref?ggﬁsiéerébla fqrce in the érgument

that the impugned order at Annexure-G is invalid for the

reason that it was issued by an incompetent authority. That:
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the Directbr-in-Charge is not the competent authority to accept
the resignation is evident from the memorandum issued by the
second respondent tﬁ the applicant on 8.6.1391 at Annexure-M
intimating him that the acceptance of the resignation had the
ex~-post~facto aéproval of the competent authority. Ex-post-
facto rectification by the competent authority will not validate
the ordernadcepting the resignation and ferminating thé se:vices
df tbe appiicanﬁ issued by an incompétant authority.. There is
another serious-in?irhity in the impugned order at Annexure-G.
The applicant had beén granted leave uﬁto 5.3.1989, He had applied
for extension of leave on medical ground upto 30.6.1989, Even .

though in the reply statement it was contended that the genuine-
leave

‘v-ness of the claim of illness in support of tthrequested for

was doubtéd, there is no case for ths'respondeﬁts that the leave
applied Por had been rejected. Therefore the applicant was in
service though his leave had not been sanctioned and though he
was not actually working beyond 5.3.1989. In these circumstances,
the termination-of service w.2.f. 6.3.1989 by accepting the
resignation with effect from that date is notlpermiﬁted by any
rules. A copy of the letter submitted by the applicant to the
Oirector, expressing his intention to resign has been produced
‘and marked as Annexure—?. It is worthuwhile to extract the
relevant portion of this letter uhich reads as follous:

"Sir,

I would like to put forth the following for
your kind perusal and necessary action. :

Certificate of proficiency Radio Telephony
.General(Maritime) licence No.659, holding by me has
lost its validity on 1.5.89., Renewal of the same could
not be carried out for want of required qualifying
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service, during its currency, dus to the lack of .:
facilitjies at Vizag unit. Hence at present I am not
holding the authority to handle wireless equipments and
unable to resume duty as wireless supervisor. It may take .
next one or two years before 1 qualify again for the same
through re-sxaminations. '
, I therefore has to resign from the post of wireless
supervisor. Hence I hereby submitting my resignation and
request you to accept the same.

Delay in forwarding the resignation is reg:etted.ﬁ
A perusal of the letter would make it clear that it was not bn
,acﬁount of unwillingness on’tha part of the applibant to continue

it vas
in servics, bupéfo; the reason that he was wnable to resume duty
vas Uireless Sapervisor for want of renewal oP.the required licence
that he was cnnstraiﬁed to éeqd- the letter of resignation. It
is eVidenf from the'pleédings>that at Vizag where the applicant
was ﬁnsted,rthere was no facility for acquiping the qualifying
service in Wireless which W& a pre-requisite for maéeuélwgfgbiéif
. ﬂﬁcmgcgsryﬂé;tbﬁ’rbnebaisof licence is essential for the conti-

' he
nuance of the applicant in ' service in the post which/uwas hold-

ing, it was the duty of the second respondent to extend to him
the Pacility to have the wireless service for the required
period in time. It'was true that the applicant was transferred
" for three months to Cochin uwhere he could have had the uireless
~ service but as is evident from the pleadings and the documents that
’ on _ :
on account of the fact that the applicant wag/ leave which was
granted, he could not join duty at Cochin and undergo the
training. Under such circumstances, if the competent authority
had applied iés mind to the fact stated in Annexure-F letter,
probably, the competent authority would have suggested that the

applicant could still undergo the practi€al training and get the

licence renzwed and then resume duty instead of terminating his

VA
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- services accepting the resignation. The Director-in-Charge did

not placa'tha latter of the applicant befare the competent autho-

-

rity to take a decision. But ihstead, he hastened to terminate
the services of the applicant by accepting resignation uw.e.f.

an anterior date. A government servant-is within his right to

!

withdraw his letter of resignation before it is accepted by the
competent authority. In Raj Narain V. Smt Indira Nehru Gandhi
and anothér(AIR.1972 sC, 1302), it has been held that the resig-

nation of a Government servant will take effect only from the

date of his acceptance by the compgtent authority. The Hon'ble

Supreme Court in the above judgement has observed as follous:

"eeeosIt is necessary to examine whether a government
servant's resignation can be accepted with effect from
an earlier date. At any rate whether such an accept-
ance has-any validity in consxderlng a corrupt practice
. under S. 123(7) If such a course is permissible, it
might enable the government to defeat the mandate of
5.123(7). The question as to when a government ser-
.vant's resignation becomes effective came up for consi-
deration by this Court in Raj Kumar v. Union of India,
(1968), r SCR 857 = (AIR 1969 SC 180). Therein this
Court ruled that when a public servant has invited
by his letter of resignation the determination of his
employment,‘his service normally stands terminated
from the date on which the letter of r951gnat10n is
accepted by the approprlate authority and, in the -
absence of any lay or statutory rule governing the
~ conditions af his service, to the contrary, it will
not be open to the public servant to withdraw his
resmgnat;on after 1t is accepted by the appropriate
authority."

Since the letter of resigﬁation uas’not accepted bylthe competent
authority on 6.3.1989 because the letter itself was sent oniy on
.26.6.1989, we have no hesitation to hold that the impugned order
at Annexure-G terminating the services of the applicant u.e.f.
" 6.3.1989 in pufpo&ted acceptance of the lettaf of resignation
vpy the 6irect§r-in—Cha:ge who is not the competent authorify has

: ¢
no legal validity. Therefore, the letter of resignation submitted

o/
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by the applicant has not been accepted by the competent authority
and there is no valid termination of the services of the applicant

by such . acceptancs.

Be | The applicant after getting his licsence renewed applied
to the Director on 28.6.1990(Annexure-3) explaining the circum-
stances under thch he was ;ompelled'to send a latﬁe; df resig-
nation and pequesting that he may be re-admitted to auty. The
request made in this letter was turned dowun by the impugned order
at Annexure-K again by the Director-in-Chargs informing him that
his request for withdrawal of resignation could not be considered
vat that stage. In the reply statement, the respondenbs have
contendéd that the withdrawal of the resignation of thé applicant
could not be accepted for the ?ollouiﬁg reasons:

a) the period of his absence from duty bstueen the date
on which the resignation became effective and the
date on which the individual wanted to withdraw the
resignation exceeds 90 days. His resignagion was
accepted with effect from 6.3.89 and he applied for
withdrawval vide letter dated 28.6.90. Withdraual

" of resignation is not permitted as per rule 26(4)
(iii) of CCS Pension Rules 1972 if the absence

exceeds 90 days.

b) It is also suspected that he was under employment
during the period of his leave/absence. As per rule
26(5) of the CCS Pension Rules 1972 also his request
for withdrawal cannot be accepted.

Rule 26 of this CCS Pension Rules deals with the forfeiture of
the resignation. Sub Rule 4 of Rule 26 reads as follous:

"The appointing authority may permit a person to with-
"draw his resignation in the public interest on the
following conditions, namely:-

i) that the resignation was tendered by the
Government servant for some compelling reasons
which did not involve any reflection on his
inteqrity, efficiency or conduct and the

e
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request for uithdrawal of the resignation has been
made as a result of a material change in the circum-

- stances which originally compelled him to tender the
resignation;

ii) that during the period intervening between the date on
which the resignation became effective and the date
from which the request for withdrawal was made, the
conduct of the person concerned was in no way improper;

iii) that the period of absence from duty betueen the date
on uwhich the resignation became effective and the date
on which the person is allowed to resume duty as a
result of permission to withdraw the resignation is
not more than ninety days;

iv) that the post, which was vacated by the Government
servant on the acceptance of his resignation or any
other comparable post, is available.”

Rule rule 5 of Rule 26 reads as follows:

"Request for withdrawal of a resignation shall not be
accepted by the appointing authority where a Government
servant resigns his service or post with a vieuw to
taking up an appointment in or under a private commer-
cial company or in or under a corporation or company
wholly or substantially owned or controlled by the
Government or in or under a body controlled or

financed by the Government."

The.contention of the respondents that
/8ince the period of absence from duty betueen the date of resig-

nation of the applicant and the date on which he sought permission'
to resume duty exceeded 90 days and for that reason, according to
Rule 26(4)(iii) permission to withdraw his resignation cannot be
granted, has absolutely no merit in the circumstances of the

case. As stated earlier, since the letter of resignation has

not been accapted by the competent authority and since we have
already held that the Annexure-G acceptance of the resignation
uiﬁh retrospective effect has noe legal validity, it canhot be

said that the resignation has become effective and the?efore the
Clause(iii) of Sub Clause 4 of Rule 26 of CCS(Pension)Rules do

not come into operation. As the resignation uwas tendered'by the

applicant was for compelling reasons as observed by us earlier,
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all the conditions mentioned in Rule 26 .of the CC3(Pension)
Rules aieuSatisPied in this case. Thezcontention of the respon-
dents that as it was suspected thét-éﬁe'applicant was undef
employment_ during the period of his leave/absence as per Rule 26
(5) of the CCS3(Pension) Rules, the reduest could not be accepted
also haé to be rejected because even in the letter of resignation
at Annexurs-F, the applicant had made it clear that he was Porcad
to tender for the resignation for thes reason that by pot extend-
ing tﬁe‘fa;ility of uireless servics fo énable him to get his
licence renewed, he has been incapacitated to hold his post and
thus _ . to tender

Lit was under thea80§rcumetances;;hat he wasfforcadféhC}s resig-

nation. Therefore, sub rule 5 6? Rule 26 also does not come into

operation.

Te The respondents}have contended in the reply statement
that as'tbe fespondeﬁts wvere not convinced about the genuineness
of the ciaim made by the applicant that he was unuell, they had
issued a show cause notice as to why disciplinary action should
not bé initiated against him‘far unauthorised ébsence and that
as iﬁ the meanahil@.the applicant tendered his resignation,
insﬁead qf taking a discipliﬁary action against him, his
services were terminated by acdeptiné his resignation. Ue do
not Pind any justificatiocn for such an action. If the respon-
dents felt that the cla;m made by thé applicant for‘ieava oﬁ
medical ground was not' genuine, i£ was open for them to reject
the leave application or if the applicant had .rémained absent

unauthorizedly to initiate disciplinary proceedings against him.
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That circumstancef‘does not justify terminmation of the services

. of the .applicant by purported acceptance of the resignation with

effect. from a date on which the applicant had never intended to

s
, . o)

resign from service..

8.. In the canspectus of Pacts and circumstances, we are

convinced that the impugned orders at Annexure-G and K are

unsustainable for the reasons discussed above and that theyc: are

liable to quashed. Since the applicant was driven to the nece=-
ssity of submitting a letter of resignation solely for the rea-

son that he could not rensw his licence not on accognt of his

L]

W\

L1 .
shortfall on his part, we are of the view that on .the reneuval

of the licence and on his withdrawal of his letter of resignation
he is entitled to be taken back to service, condoning the interr-

uption in service. But we make it clear that the period of .
would » -‘ r.provlded in
interruptionxwxx not count as qualifying service jas/terds of
sub rule 6 of Rule 26 of the CCS(Pension)Rules., :
= In the result, the application is allowed, the impugned
| . | i
orders at Annexures-G and K are quashed and the respondents are.

|

directed to reinstate the applicant in service within a{period

!

of one month from the date of communication of this drd%r, condo~-

ning the interruption in service between 26.6.1989 and the date
4 e o
of reinstatement in terds of sub rule 6 of Rule 26 of the CCS

H
1

(Pension) Rulss. : g

s

( AV HARIDASAN ) | ( NV KRISHNAN )
JUDICIAL MEMBER . ADMVE. MEMBER

3-6=-1992

10. There is no order és to costs.
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