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JUDGEMENT . o

=
(Shri S.P.Mukerji, Vice Chairman)

In this application dated 6th August 1989, filed under section

19 of the Administrative _’I‘ribunals Act, the applicanr who has been

worklng

as Superintendent of Police (Telecommunications) under

the State Government of Kerala, has challenged the Grading List

(Annexure-II) of eligible officers, prepared by the Selection Committee

for - the year 1987, for promotion to the Kerala Cadre of Indian

Police Service. His name has not been included in that List ard

the applicant has prayed that his name should be included in that

List between serial number 5 and 6, with all conséquential benefits.

The brief facts of the case are as follows:

-2,

Police

The applicant: was appointed as Deputy Superintendent of

(Telecommunications) on 2.6.76 and has since been confirmed

and admittedly he was eligible for being considered by the Selection -

Commit;eea since 1985, on - completion of 8 years of service in the

Kerala

Police Service, for promotion to the LP.S. In accordance

with the Indian Police Service (Appointment by Promotion) Regulations
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~ 195_5, the Kerala Police Service is constituted by various categories
of post.s in the Police Department. Apart from the regular category
of ~ the posts of Dy.S.Ps with territorial ]unsdlcuons in Dlstrxcts
and Sub Divisions, there is a category of posts in the Telecommuni-
cations Wing of the Police Department in which the applicant had
been appointed as Dy.S;P. Thg: applicanlt, who was respondent No,11
in anofher 0.A. No. 329/89 in which another Kerala Police officer,
K.Velayudhan, had challenged the Select Lis;t for promotion to the
L.P.S. for the year 1988, came across the Grading List prepared
by the LP.S. Board for ‘the year 1987, produced by the applicant
in that case. A copy of tﬁat List has been produced at Annekure-
I in fhe case before us., In fhat List, the applicant's name was
not included, wherleas one Shrib.Baburaj who was ‘regularised in the
post of Dy.S.P. on 23.2.76 has been included at SL No.4, though
the applicant was regularly appointed as Dy.S.P. on 2.6.’)6. The
applicant's .content_ion_ is‘bthat he'\ should have been ‘included between _
SLNos. 5 and 6 in that List and his exélusion‘ from that List is
illegal, arbitrary and unreasonable. The applicant represented against

his non-inclusion on 29.9.88 (Ann, )

:3::;3 he got a reply from

_the Director General of rPo_lice”(An_n. ), indiéating that his name
had been included in the.'list of eligible officers. The applicant; .
contends ,th:;t, if his name had been included amongst the eligible
officers, it is surprising that, in the Grading List at Ann.ll wheré
even those who were found to be unfit. had also been included and
‘graded,/ thé a_pplicant's name, which should bhave been between Sl

"Nos. 5 and 6, does not figure at all,

3. The apﬁlicant amended the Original App'licati‘on impleading
S/Shri K.T.Michael, B.Nadar, S.Miniyoaan, and C.K.Mohammed, who
were included at Sl. No. 6 to 9 in the Select List prepared for
promotion to. the IPS in 1987 at Annexure-V (page 29 of the paper
book) He further contended that Shrii%;Tﬁff.;;_‘@fhaei,”:)(};whm wag

included at SLNo. 6 in the Select List of 1987 was appointed to
v‘,the IPS cadre in October 1988, even though he was regul_arised in

the cadre of Dy.S.P. on 7.6.76, whereas the applicant had been
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regularised in that grade earlier on 2.6.76. His further prayer >
, - -

‘that he should be promoted to the IPS with effect from October
1988 when Shri K.T.Michael, his immediate junior,’ was promoted

to the IPS.

4, | Counter affldawt has been filed only by the State Govern-
ment  of Kerala (Respondent-Z) The UPSC (Respondent-4) drew
our attentlon to the fact that the proceedings - of the Selection
Commlttee had been produced before the Trlbunal on 4,10.90 in
OA 486/89 The learned counsel was good enough to make the pro-
" ceedings available to us durmg the course of argument. The State
Government of Kerala in their counter affldavit stated that promotion
to the IPS is made by selection of State Police Service officers
in‘. ,aceordance . with the provisions of the "LP.S. (Appointment by
Promotion) Regulations, 1955, Selection isv done by a Committee‘
with Chairman or a Member of the UPSC as the Chairnién' of the
Committee and they prepare a list of such State Police Service
l' officers as are found sditable for promotion to the IPS. State Police
~ Service officers with not less than 8 years of service in a' substantive

‘post are eligible for consndera,tlon by the Selection Committee, provi-
ded the officer has not completed 54\ years of age on the lIst of
January of the yearm in which th‘e. Committee meeté. The State
Government has specifically indicated that "the applicant who was
appointed Deputy Superintendent of Police (Telecor_nmunic‘ations)
on 2.6.76; has confirmation in that post and therefore he was
_eligible to be considered by the Selection Committee since 1985."

They have further indicated that the Selection.Committee to make

selection of State Police Servrce offieere for promotion to IPS during

1988 met on 18.12.87 and prepared the list of officers for approval
as Select List. In accordance with Regulation 5(4) of the Promotion
Regulations, . the Selection Committee classifies the eligible officers

as 'outstanding', 'very good', 'good' and 'unfit' and they are included



in the Select List by placmg the outstanding officers at the top
and thereafter ‘very good' and 'good' and within each grading the
order of names inter se are to be in the order of their seniority

in the State Poiice Service.

5. - The respondents have ‘st‘ated that Annexure—ll in this O.A.
' which is the grading made by the IPS Board in 1987 and is stated
“to be the copy of Annexure-iIIA in OA 329/89 filed' by Shri

R.Velayudhan, is incorrect. The State Government however conceded

,that the appllcant before us was included at SLNo.34 in the list

of eligible State Police Service officers considered by the Selection
Committee which met in December 1987. They have argued that
vnamee of all the ‘officers included in the field of choice cannot
be included in - the .Select List due to 'tiie statutory limitation of
the size of the Select List. Their further argument is that, according
to the provisions of the IPS (Appomtment by Promotion) Regulations
a State Police Servnce means the Principal Police Service of a State,
Government, a member of which normaliy holds charge of a sub-
division of a dismct for purpose of Police admimstration and includes
“any oti_ier duly constituted Police Service in the State and declared
’by the State Government to be equivalent ,t‘her‘eto. The Kerala
Government had declared Services in posts of DYSPs and above
in- ihe MSP, SAP, Ai'med Reserv_es_ end Police Teleconimiinication
Units as Services eqnivalent to the Principal Police Service in the
State, for purpose of a‘ppointment -to the IPS by promotion. ‘The
_ applicant is a directly recruiied ‘Dy.SP in the Telecommunication
wing of .the i’olice Department. The . officers of the rank equ‘ivaient
to D;'.S.P.in t_he A_rnied Police Batalions and Telecommunicationg
are ‘also eligible for - promotion 'tov IPS. They form separate wingsk
and no principles_have been laid down for preparation of a common |
seniority iisi. Hence a Vseriiority lisi of officers in the General
.Execntive,- Armed Police Battalions and 'Teiecomr'nunicétion Unit -

was furnished (in that order) for consideration for selection to
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IPS during 1987. Therefore there is no substance in the contention
‘that the applicant who belonged to the Telecommunication Unit
of the Police Department was senior to the 5th respondent Shri

K.T.Michael who belonged to a different unit."

6. . In the rejoinder, the appl_icant has reiterated that the
Sth respondent is junior to the applicant andv if the applicanf and
the 5th respondent are both given the same grading of being ‘out-
stal;ding' or ‘very good' or 'good', then the applicant should have
beeh promofed- to the IPS cadre beforé promoting the 5th respondent.
He has argued that there caﬁnot be any di'ffereniia’l treafme_nt bet- .
‘ween va’n officer in the General Brancﬁ and an officer in the Special
Branch like 'Telecommunication, if both ofv them are given the same N

- grading, ‘

7.A We hafie. heard the ‘arguments of the learned counsel
for both the parties and gone through the documents carefully.
The learned counsel for tﬁe State Government, Shri Mohanan, was
good enough to producé the file in which the list of eligibie State
Police - Service officers was prepared and sent to the UPSC. In
that list, respondent-5, Shri K.T.Michael has been shown at SLNo.6
ﬁaviﬁg been confirmed as. Dy.SP on_‘ 7.9.79l énd date‘of continudus
officiation_ as Dy.SP or equivalent post has been shown as 7.6.76.
All officers in that list below him from SLNo.7 to 35 started offi-
ciation as Dy.SP from dates subsequent to 7.6.76. The 35th officer's
officiation started from _19.6.‘7‘8.' The applicant has been shown
as confirmed as Dy.SP on 1.7.81 and‘ his daté of officiation h‘és’

been shown as 2.6.76. From the list it is clear that names of

all eligible State Police Service officers have been listed neither
in accordance with the date of confirmation nor on the basis of
the date of commencement of continuous officiation in the grade

df Dy.S.P. For instance, Shri D.Chandrababu who was confirmed

D
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S
at SL.No.34

in the State Police Service as Dy.S.P. on 1.4.817 has been shown

below all regular Police Service officérs who were confirmed between

1.5.81 at SLNo.24 and 1.5.82 at SLNo. 33. So far as the date of

officiation is concerned, Dy.S.Ps. in the regular grade between Shri

K.T. Michael at SLNo.6, who started officiating from 7.6.76, and

shri P.V.Thomas at SLNo.35, who started officiating from 19.6.78,
' {

have , been “placed above the applicant at Sl No. 36, who started
o : . o .

officiating from 2.6.76. This has been explained by the respondents

by stating as follows:
"The officers of the rank equivalent to Dy.S.P. in the
Armed Police Batalions and Telecommunication are also
eligible for promotion to IPS. They form separate wing
and no principles have been laid down for preparation
of a common seniority list. Hence a seniority list of
officers in the General Executive, Armed Police Bata-

lions and Telecommunication Unit was furnished (in that
order) for consideration for selection to IPS during 1987."

8 From the above, there‘fore, it .'is cleai' that the eligibility
list of 'Statle- Police ~S¢rvice officers of Kerala for promotion_ to
the IPS has been prepared by 'placing the eligible officers in the
Principal bPolice Service in the Cenerai Exeéutive en bloc over the
eligible officers of Armed Police Batalioné and finally, eligible
officers ’of the Telecomﬁunication Unit to which the applicant belongs
héve been placed below the General Executive and Armed Police
Batalior*officers. It is becahse\ of this that the 'ébplicant,. who
admittedly was inducted directly as a Dy.S;P. dnd started officiati'ng
with effect from 2.6.76, has been placed en bloc beiow the Dy.S.Ps.
in the Generalv Executive and Dy.S.Ps. in the Armed Bétalions, even
though h_is‘ date of I'entry as Dy.S.P. is earlier than ;hat of Shri &
K.T. Michaei. This, to oui"m»ind, is against all principles of service
jurisprudence, Where promotion to -thé higher grade is made .f'rom
more than one feeder cadres which are equivalent to one another,
but officers belonging to.these cadres figure in independent senio--
rity lists, the seniority lists of the various feeder cadres will have
to be ivntegra‘t_ed in one seniority list. Placing all officers belonging
to ‘one feeder cadre en b;loc below or above all officers of another

feeder cadre for purposes of promotion to the higher grade will

‘be arbitrary and inequitable. When two grades are considered to
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be equivalent for the "purpose of promotion, as ‘ad"mittedly in this
case, where Dy.S.Ps. of General Executive are considered to be
equivalent to Dy.S.Ps. in Police Telecommunication Unit, the 'senior-
most eligible Dy.S.P. in the Telecommunication Unit cannot be placed
below the juniormost eligible Dy.S.P. in the General Executive
or the' Armed Batalion ‘cadre,’ irrespective of his length of service.
This exactly what has'héppened in the instant case,. where the appli-
~ cant .who was directly recruited as Dy.S.P and has been officiating
as such with effect from 2.6.76, has been placed below 28 Dy.S.Ps.
in the Executlve Wing who started contmuous officiation as Dy.S.P
after hlm, and below 2 Dy.S.Ps. in the Armed Batalion whose offi-
ciation as Dy.S.P. started more than ope and two years after the

applicant's,

9 » It is now _estabﬁished léw as laid dowh by the Supreme
Court in a plethora ofr cases that where there are no specific rules
of seniority, seniority is determined by the length of continuous
service in a particular grade, l'eaving; aside fortuituous officiation.
. Since, in the casé of the_ applicant, continuous service ‘a‘\s Dy.S.P.
commenced on 2.6.76 as a direct recruit, Mt, he
has to come immediately. above Shri  K.T.Michael (Respondent-5)
who is at SLNo.6 in the eligibility list. We are sure that the UPSC
to whom the eligibility list was forwarded by “the Governmén!t of
lKverala', vide their letter No.22787/SpL.A.II/87/GAD dated. 26.10.87,
would not have accepted the eligibility liét enclosed‘ therewith, had
the three sets of officers, - viz. those in the General Executive
from SLNo. 1 to 3‘3, those in the Armed Batalion at SLNos. 34
and 35 and the applicant belongirig tov the Telecommunicatioh Wing,

been shown .separately with indepéndent serial numbers. The list,

el rumnimg
as was ¢ w;}{) appeared to be the seniorlty list of eligible State Police
e

Service officers, which it was not. This has resulted in great
inequity and injustice to thé applicant and others belonging to the

Armed Batalion who are not before us.



-8-

10. In the Note prepared fc:r the use of the Members of
the Selection Committee to be held on 18th December 1987, the
State Government indicated that the Séléct List is to be prepared
for filli.ng‘ up 8 vacancies comprising 3 existing and 5 anticipated
- vacancies - till the. end of 1988. It was further indicated ~tha£, in
accordance with sub-regulation (1) of regulation 5 of -the -I.f’.S.
(Appoiptment_ by Promotion) Regulations, the number of State Police
Service officers'i'ncluded in the Select List sh;ll not be more than
twice the number of >anticipated vacancies of 5% of the posts shown
against items 1 and 2 of the Cadre Schedule, i.e. 5% of 78, wﬁiche-
ver was greater. Hence the size of the Select I;ist was indicated
to be 16.' It was also indicat.ed that "tlﬁe State Government ‘spon=-
sored 38 such Police Service- officers in the order of seni.orify for
consideration of the Selection Comrf}ittee." vHowever, in the _ahnexure
which indicated the names of‘36 officers,- they placéd ,the name
-of the applicant at the bottom, as he belongs to the Telecommupi-
cation Wihg. ‘By wrongly indicating the list of eligible State Police
Service officers to have béen prepared "in the order of seniority",
the State Government not only misdirected ‘themselvés but misdirected
the UPSC also resulting in én egregious injustice. to the aPplicant.
By being placed at the bottom of vthe eligibility list, which was
not the seniority list, the applicant was completely left out of
the Select List; because of his wrong plaqemént in the eligibility

list which was wrongly projected as the seniority list. _

NI | As has be.eﬁ cited above, respondent-2 has conceded that
the é‘pplicant's post -as Dy.S.P.(Telecommunication) i$ equivalent
to'the State Police Service and thét he was eligible having completed
8 years of substantive service in the Telecommunication Wing.
Therefore, there is no reason why in the seniority list of Dy.S.Ps.
and equivalent grade' of eligible State Police Service officers, he

should have been pléced at the bottom. Regulation 5(2) of the
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IPS (Appointment by Promotion) Regulations, 1955 reads as follows:

"(2) The Committee shall consider for inclusion in the
said list, the cases ol members of the State Police Service
in the order of seniority in that service of a number
- which is "equal to three times the number referred to
in sub-regulation (1):

Provided that such restriction shall not apply in respect
of a State where the total number of eligible officers
- is "less than three times the maximum permissible size
of the select list and in such a case the Committee
shall consider all the eligible officers: ‘

Providecd further that in computing the number for
inclusion in the field of consideration, the number of
officers referred to in sub-regulation (3) shall be excluded:

Provided also that the Committee shall not consider
the case of a member of the State Police Service unless, -
on the first date of January of the year ifn which it
meets he is substantive in the State Police Service and v
has completed not less than eight years of continuous
service (whether officiating or substantive) in the post

- of Deputy Superintendent of Police or in any other post
or posts declared equivalent thereto by the State Govern-

ment:" (ermphonts Suplad)
. * . q’ -

It is. not clear to us how 'the‘ State Go,\fei'nment, without preparing
"an integrated seniority list of Dy;S.Ps in Generai Executive, Armed
Batalion and T-élecoﬁlmunication Wing,v prepared an eligilbility list
of 36 officers in which they. included 33 officefs from the General
Exgcutivé, 2 officers from the Armed Batalion and one officer_,/i.é.
the applicant, from the Telecommunicatibn Wing. The State Govern-
ment- should have prepared an integrated seniority list of all eligible
State Police Service officers from all the 3 Wings, on the basis of
length of cohtinﬁous officiation ,‘in the grade of Dy.S.P. and prepared
a- list of 48 eligible officers from the top of that integrated list.
If, héwe\_rer, the. number lof eligible officers was less than 48, say
36, the first 36 officers in the integrated seniority list would have
Vé::»;,: cohstituted the eligibility list arfanged in the order of seniority,
. as requi’red in the Promotion Regulations. . In that integrafed list,
as hag been stated above, :the applicant would have been placed
immediately _abovge respondent-5, Shri K.T.Michael, who started offi-
ciating from .7.6.76, and immediately below Shri G.Baburaj at SLNo.5,

who started officiating from 23.2.76.
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12, We had occasion to go thrqugh the proceedings of the
Selection Committee which met at Trivandrum‘ on 18.12,87, We
found that Shri K.T.Michael,: respondent-5, who was placed at SlL.No.6
in .the Senfority list; was. gt"adedb as 'very good' and the applicant,
who was placed at Sl.N6.34, was also graded as 'very good'r Thus,
in the Seleci List, the applicant ‘would have come immediately above
respondent-5 who was graded equally like him as 'very good', but .
was junior to the applicant on' the basis of his length of | service
as Dy.S.P. In this connection, sub-regulations (4) and (5) to regulation
5 of the IPS (Appointment by Promotion) Regulation, as quoted
below, would be relevant. ' : _ .

t

""™(4) The Selection Committee shall classify the eligible
officers -as 'Outstanding', 'Very Good', 'Good' or 'Unfit',
as the casé may be, on an overall relative assessment
of their service records. ‘

(5) The: list shall be prepared by including the required
‘number of names, first from amongst the officers finally
classified as 'Outstanding', then from amongst those simi-
larly classified as 'Very Good', and thereafter' from amonst
those similarly classified as 'Good' and the order of names

inter-se within each category shall be in the order of
their seniority in the State Police Service."

Since inv.the Select List ;)f 14 State Police Service officers: réspondent-
5 Shri. K.T.Michael was placed at SLNo.6 in the order of merit andr
Shri G.Gopinathan‘ at SLNo.5, the applicant's name should have figured
between SLNo.5 and 6 in the Select List, if the eligibility list had
been properly prepared in _thé order of seniority',: as enjoined in sub-
' regulati;)n (2) of regulation 5 of the IPS (Appointment by Promotion)

Regulétion.~

13, Since ail those who ar%}ikely _to be affected b;fls_et‘tfing

aside of the Select List of 1987 ar: not before us, and the quashing -

of 'the Select List will \vunsettle the promotions ‘already made, we

wéuld not go to the extent of setting aside the Select List, but we
’ (o5

will be 'fa-iling in our duty R/ a judicial body if we deny the applicant

his legitimate promotion manifest from records.
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14, . In ‘the conspectus bf facts and 'circumstanc‘es,‘ we allow
the applicat.ion,‘to the extent of directing the respondents, to promote
the applicant to the Kerala cadre of IPS, with effect from the date

of promotion of respondent-5, Shri K.T.Michael, with all consequential

benefits of seniority, arrears of pay, allowances, etc. from the date

‘of such promotion. We would, however, direct that a copy of .this

judgemeﬁt should be sent to the Chief Secretary of the Government
‘ N UL G, 9 hndbion
of Kerala, Secretary, Department of Personnel*and the Secretary,
Union Public Service Commission, so that the injustice being perpe-
tuated by listing the eligible State Police Service officers in ‘23 diffe-
A
rent blocks as if the eligibility list is also the seniority list of ‘State
Police Service officers belonging to @different Wings, is discontinued

forthwith and the State Government advised to prepare an integrated

seniority liét of eligible State Police Service officers belonging to

different Wings, on the basis of the length of continuous' service

as Dy.S.P., keeping the inter-se seniority within the same Wing un-

‘disturbed. We leave it to these authorities ‘to_decide how the injustice |

if any, acrruing to State Police Service officers similarly circum-
AR/ .

stanced as the applicant before us, should be redressed. This will

be without prejudice to the claims of such officers to whiéh they

are entitled_in accordancd with law, )

\

/,f’@% | ?J}/B\.‘M\ﬂo

(A.V.Haridasan) - » (S.P.Mukeriji)
‘Judicial Member R . Vice Chairman

31.12.90
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~ JUDGEMENT
(Hon'ble Shri S.P.Mukerji,Vice Chairman)

In this review abplication the reviex; applicant who was Sth
respondént in O.A. 491./89 has sought review of our order rJ.dated 31.12.9()
in that case.. The review application was filed on 20th February, 1991
with a delay, according to the applicant himself, of 21 days. His plea

for the delay is that he did not receive a copy of the judgment.

2. A In vth‘e review applicatio‘n the plea taken by the review appli-
cant is that even though he was a frespondent in the O.A he did not
contest the appiication-himself, but left the matter to the State Govt.

for arranging, personal defence. He has further indicated that in para

& . : b
7 of the judgment there is a mistake in reckoning the date ofkcontinuous
Gn D5 SP. 5

" officiation “which does not tally with the date of commencement of

&

continuous officiation in the seniority list of Dy.S.Ps as on 1.6.79,

a copy of which he has filed as Annexure-IIl in his review application,



2.

3. Even if we condone the delay and also condone the laxity on

his part in not contesting the Original Application, we find that on merits

_also the review application has no force. In para 7 of the judgment there

is no factual or any other error'on the face of record. The review appli-
cant's date of continuous officiation as Dy.S.P. has been shown as 7.6.76.
This is exactly the date which is shown in column 7 of the seniority list
at Annenure-lll 'pro'duced by the review applicant himself. Column 7 refers
to dat‘e‘ of regular-isation as Dy.Supdt. of Police. In column 6 which is the
date of continuous appointment as Dy.Supdt."of‘ Police, the applinant has
been shown to be officxatmg from 31.5.76 at SL.No.77 of that list whereas

ATNA OV,
hns immediate (. —'3 Shri P, CDharmara]an at SLNo.76 started such officiat-

"~ ion on 76 1976. It means that the  officiation of the review . applicant

deemed 15 e
from 31. 576 ‘to '7.6.76 was, fortuitous and out of 'turn and that is why his

S
.
offlcnauon has been regularlsed cnly from 7.6.76 and contmued to be junior
to Shri Dharniarajan . The review applicant was conflrmed as Dy.SPon

7.9.79.Thus for the purposes of seniority the review applicant's continuous

I

and regular officiation has been ‘taken to be only from 7.6.76. If the review

E- . .
applicant's officiation from 31 5.76 hadkbe».-, taken into account, he should
b Thih heo nst bum done . A

on
have been shown , senior to Shn Dharmara;an.’l‘hus the valid officiation
‘ e

of the review apphcant cannot be from a date earlier than 7.6.76. Thus

on mernt also the review application has no force and is dlsmlssed.

. . 7.3
(A.V.Haridasan) , (S.P.Mukeriji)
Judicial -‘Member Vice Chairman
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