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(SHRI A.V.HARIDASAN, JUDic;AL‘MEMBER)
In this application filed under Section 19 of
the Administrative Tribunals Act, the applicants pray’ .
that the o:der'of tﬁe General Ménéger, Southern Railway,
ﬂD.CPD/MAS letter NO.P(S)52§/11/Ayenue Charts/Cl.Iy
déted 23,6.1989-givingvapproval'to the order of the first
respondenf datea 28.2.1989 cancelling ﬁhe written examina-
_tion and viva voce ~te§t conducted fof the sélection caf
g Assigtant Guards and~calling;F0r ?reéh aéplications,
. Annexure-A4 qrﬁer oF.the‘ﬁi;st respondent dated
7.7.1989 alloQing confirmed Cabinman alsc to take part
' should be set aside
in the recruitment test proposed to be held/and also for
a direction to thé regpandenté to make appointment from

"the select list prepared in the process of selection

initiated by Annexure-A1,

2. fhé facts of ﬁHe case can be briefly stated

‘as follaws. The applicaﬁts emﬁloyed_in'the Traffic

Depa:tmént under the‘respondents vere officiating in the

pos&sﬁf Cabinman.Grada I, Pointsman'A' and Gateman Grade I,
- the ’ '

in/scale of #%.950-1500 while they were holding substantive

posts of Cabinman Grade II, Pointsman'B' and Gateman Grade II
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in the scale of B5.800-1150. UWhile so, in response to
the notification issued by tse first respandént on
6.7.1988, they applied fof the post of Assistant Guard
in the scale of fs,950-1500 uhich isfa selection post.
A gritten examination and vivé—vocg test were held and
the select list prepared by tha'Selectién Bogrd was sent
to the second respondent. Tge épplicants x&x@op%rticipated
in the written tasﬁ and viva-voce and were conéidant of
being selected. At that ﬁime, the first respondent issued
an order on 28.2.1989 cancelling the Qritten examination
and ina—vcce and calling'for F;ésh applications for
selection to Fill.tﬁe post of Assistant Guard uiéhout
assignihg any reason as to uhy the selectidn process
already initiated and about ﬁc be completed was to be
cancelled.'»The validity of thé above order of #he first
vrespondeﬁt was challenged by the applicants be?ore this
Tribunal in BA—1%8/89. The Senior Divisiqnal Personnel
Officer had sworm an aPfidavit in DA-178/89 in which it
_ ‘while 20 senior

was inter-alia contended that /. persons who had only
officiated in the grade of f5.950-1500 wers not allowed
to particﬁpate in- the test xxxxx 13 others who had already

with retrospective effsect

been confirmed in the grade of Rs.950-1500/were wrongly

alloued to participate and that for these reasons, the

selection process had to be cancelled and'?resh selection

made, Anyuway, finding that the first respondent had no
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authority to cancel ﬁse selection since if thé competent
’ autﬁority was not in a poéition.£0 accept the recommendé-
tions of thea Seiection'Board, the course open was to refer
the matﬁér to the General Manager aé prévided for in Clause-3
e?‘tﬁé paragraph 213 of the Inéian Railwgy tstablishment
Manual, this Tribunal held thaﬁ thé order pf .tﬁea fi;st
respondent dated 28.2.1989 cancelling‘urittéa examinéticn
and viva-voce couldvnot-be sustained. SubSEquéntly, the
first respondent issued Annéxure—A4 datéd 7.7.1989 direct-
ing cantinuaﬁcg of the selection.prdcess éfresh staﬁing
that the Seneral Manager'had accbrded approval és per
CPO/MAS letter No.p(s)529/11/Ageg§e Charts/V1.IV dated
23.6.1989 for canceiliﬁg the procesdings of the selection
conducted'éarliéixand also includiﬁg a ffésh category,
namely, the confirmed Cabinman Grade I, Livermen Grade I,
Pointsman'A'/Gatemen Ilin tha‘SCaievof Rs.950-1500 as
feeder category for the sslection. The Annexure-A4
order and the ordériof the General Nanagef quoted therein
are challenged in this application., It is averred invthe
application that the ﬁrder of the Genéral‘ﬁanager approving
the action which has been setlaéida by the Tribunal iﬁ
BA-178/89 is illegél and unsustainable and that thé
incldsion of an additional category namely, Cabimmen
Grade I, Gateman Grade I etc. im the feeder categorj

for the selection to the post of Assistant Guard is
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unsustainable and since it is préjudicial to the inta;est_
of the applicants, who had already . - undergone the
éfocess of selection in>the firsﬁ process, the applicants
‘pra} that fhe impugned orders may be cancslled and that
‘ : . selected

the respondents be directed to appoint the persons/on

the basis of the uwritten test and viva-voce already held.

Je . ThiS<applicafion is oﬁposad,by'the fespondeais.

The fPirst respondént has Piled & counter affidavit on

behalf of respondents 1 to 4. The‘appruval of the Ganeral
Manager far canpellation qf the seleétion process already
initiatéd_is justi?ied on the ground that the seiecfion
process was .vitiafed as c;rtain persons who uére ineligible
have beén allowed to participafe in the seléction while,

13 others uhovuere really éligible haye been kept out,

The inclusion of an additionmal category is also justified.

' 4, We have éaard thg arguments of the counsel on
either side and haVe also cagefully peruséd the documents
producéd%

'. ) : . o is ,
5. | The grievance of the applicants/that they have
alread} undergone a ufitten examiqation and viva-&dce t;st
in which they.had done.Parelyiuail and that if they are
again compelled to participate in another written test and
viva-voce thaf too uitﬁ a larger number of competitérs

since a new category has bsen includesd thatvuould be highly
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pre judicial to them. They have also a grievance that the

inclusion of confirmed Cabinmen Grade I etc. who are

seniors to them in the feeder category would prejudicially

‘ affect their chances of being selected. At the first flush

it would appear that there is merit in this argument and
that.the actioﬁ of cancelling the selection and ordering

a neu selectioﬁ adding a neuw class of cgmpetitors would
appearAtorba rather unjust. The learned counsel for the
applicant invited our attention to TR Kapur and others V.
State of Haryana and others reported in 1986 (Supple;) SCC
584‘uhérein a notification issued by the State Government

on 22nd'3une 1984 purporting to amend Rule 6{(b) of the

Pun jab Service of Engineers, Class I,-publ;c Works Department
(Irrigatipn Branch) Rules, 1964 with retrospective effect
from July 19, 1964 uhereby memberé of Class Ii service who
were Diploma holders like the petitionars‘;in that case

wers rendered ineligiblef?of promotioﬁ to the post of
Executive Engineer changihg the eligibility condition and
making a degree iﬁ Engineering an stential qualification

was held to be ult;avires. vSeeking support from the above
decisionvof'the Supremé Court, the learned counsel argued
that at the time when the selection process was initiated and
alﬁost completed}puréﬁant to the néti?ication dated 6.7.1988

at Annexure-A1, the confirmed Cabinmen Grade I etc. were not

~a category alloued to participate in the sele@tion and that

inclusion of this category after the selection process has
been almost completed is acbitrary, illegal and unsustaihable

and that such an act divesting the applicants of their

ves?/-
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vested rights cannot be sustained. By taking part in a
written téét and viva-voc;, the applicants have nat obtained
any vested right to ény post. Theyvhad iny a right to be
cnnsidergd for selection to the post of Assistant Guards.
The inclusion of a new caﬁegory in the feeder category does
-not in any way alter the service conditions of the applicants
or takeaway of their_right to be considered for selection.
That ohly eﬂébles another section of employees also to parti-
cipate in ﬁhe selection. Thét was not the case in TR Kapur
and others V., State of Haryana, In that case by'amehding
thaleligibility condition with retrospective ef%ect members
of Class II service who bad anly diplomé in Civil Engineefing
and, .
WZE were eligible for promotion as Executive Engineers in
Class I till then were made ineligible. So the ratio af thaf
decision haé no application to the facts of this case. Since
the first selection was cancelled by the order cf the General
Nanag;r for the reasoné that certain bersons who were ineli-
gible ha%é’been allowed to participate in the selection
pracess while some others who wvere eligible ha%é.been disallowed
it ;annmt be said that the cancellation of the selecticn
process is unsusfainable. The question"is uﬁether the
General Manager has taken an independent decision to

I ho
oancelz-the selection process or WE? hehonly endorsed the
cancellation done by the first respondent which has been
set aside by‘the order of this Tribunal in OA 178/89. Qhat
was stated in Annexure-A4 is that the Geﬁeral Manager has
accarded appfovél for cancelling the proceédings of

selection that means the General Manager has considered
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the various aspects of the matter iﬁdependently and has
decideq‘ﬁhatﬂthe selectioﬁ process had te be cancelled.
So there is no merit in the argument of the learned counsel
for the apﬁlicantsthat the General Manager has only
appfoved‘thevactian which has beenvsét aside by this
Tribunal. This Tribunal}in UA—17é/89 has only stated
that the proper course is to refer the matter to the
General Manager Xxxxxxx to take a decision and that the
Pirst_réspdndent Has no autherity to canceli_the selection.
Now that the matter had bsen refsrred‘té the General Mamager
and that the General Manager haé ;andelled the selection
after giving Fha mattervindapendent consideration, we are
of the view that'the action of the Ggpneral Manager is quite
. o : | confirmed
in order. Further by the inclusion of the/Cabinfien Grade I
etc. ihvthé Feeder‘category, ne vested right of the
applicants have bsen‘é??ectea. Thé compatent authority
is free to make alterations in the feeder categoryltaking
into account the édministiative convenience and the quali-
fication required for the post. Thefe?ore, we are not in
a position to agree yith the léarned counsel for the
‘applicant tbat Annexure-A4 order is unsustaihable. It
cannot be said thét the second sélection‘process initiated
should be confined to the persons concerned in the first

selection because the first selection was set aside solely

for ths reason that persons who were not gualified had been
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considered while persons who were qualified had been left

out of cqnsideration. The leagnéd counsel,for the appliCant
at‘this Jjuncture argﬁed fhat'it is well accepted principla,f
that selection to poéts shouid be on the basis of qualifi-
'cgtions fixed during thé time when the véééncies arose

" and that tﬁére?ore Qhen{the vacancies in the post of a-.s
Assistant Guards arose, the confirmed Cabinmen Gradg I etﬁ.
were pot feeder categories, the process af selacﬁidn proposed
allowing them also tb participate is unsustainable. It is
true'that the qualification has to be detgrmined with
reference to the dates on qhich ﬁhe vacancies arose, but
here, ng additional qualificatién has bead prescribed after
.thé vacancies arose. Tharefore ue‘Fihd that there is
absolutely no legitimate grievance far thg applicants

in this case.

6. Fér the reasoms aforesaid, we find no. merit in
this application and hence the same is dismissed without
any order as to costs.

' : "%llx &5

(A;U.HARIDASAN) , ' * (S.P.MUKERJI)
JUDICIAL MEMBER : | VICE CHAIRMAN
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