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- JUDGEMENT .
(Hon'ble shri S.P Mukerji,Vice-Chairman)

In this appliqétion dated 9th August, 1989 the applicant
who‘bélongsito‘the Kerala‘Pélicé Service has challenged the Select
list of bff%cers f@f promotion to the Kerala Cadre of the I.P.S
fér the yeaﬁ 1988 and has pfayed that the}reSPOndents be directed

'-to prepare éufresh select list giving him proper place abdve the
jﬁniors for promotion to the I.P.S in the existing and other
vacancies aﬁising in 1989, He has)also prayed that the respondents

) lvto'4 be difected to place him above respondents 5 to 10 and to
desist from‘haking appointment to the 1.P.S from the impugned

select list,. The brief facts of the case are as follows,.

2. The applicant is a member of the Scheduled Caste and was
directly recruited as Deputy Superintendent of Police in 1976, He
was prometedéas Superintendent of Police on 10.9,1984.After completing

.8 years of service in the State Police Service or in equivalent post
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he became eiigible for promotion to the I.P.S. According
to him, hislpérformance in the State Police Servicé had
been outstanding that he was awarded ten Good Service:

Entries, one Meritorious Service Entry, ten Appreciation

: the : :
Letters by the Government,/Director General of Police, the
: &~  the .
Inspector General of Police and /Deputy Inspector General

.- e
of Police. His performance as Chief Vigilance Officer

in the'Kefala Uniﬁersity,'according to Him, was also
outstanding. He has also referred to his professional
achievements in the investigation of crimes and in literarf
ii;lds. His grievance is that even though he became
eligible for promotion to the I.P.S from 1986 onwérds,

in spite of his brilliant record and performance, he was
overléoked by the Selecﬁion Committee in 1987 and 1988.
He has alleged that the Director General of Police, shri
‘ M,K.Jbséph, who ‘was a.member of the Selection Committee

of 1986 and 1987 quiled his case because of his biss

and pfejdd;ce against the applicant, He has alleged that
instead‘of conformingﬁgﬁ; prescribed ratings as 'outsténding
‘very good!, ’good',lagé ‘unfit®, Shri Joseph graded him
' as 'excellant' or 'smart'. His contention is that the
Selection Committee which met in December, 1987 graded i
him as 'good' and thus he was hot included in the select
list, iﬁ 1988 also, the Selection Committee graded him

as 'very good' and he was placed 7th in the select list,
As‘é cgnsequeﬁce,-seven of the applicant's juniors were
‘promoted in 1987 and six‘othér juniors have been placed
above him in the 1988 select.list. Against two of these

" juniors,

six/vigilance clearance was pending. The applicant has
amp;;fied his allegyation of bias nﬁrsed by Shri Joseph,
DG,Police by stating that in 1982 Shri Joseph awarded

a punishment of censure for disobedience, but the

' Government set aside the order of punishment on the ground
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that there was ho case of disobedience (Annexure=7).
He has also mentioned that for the year 1982 Shri Joseph
gave him an adﬁerse entry which was expunged by the
Government (Annexure-8), The applicant has argued that as
a result of these developments the DGP harboured an ill-
feeling agai?st the applicant'and got his performance
undervalued and blocked his promotion to the 1I.P.S. He
has averred that respondents 5 and 6, who have been placed
as No;l and 2 in the select list of 1988 (Annexure=-4 (L) had
‘indiffereht performance in investigatio;’and prosecution
of crimes. Similarly respondent No.7 who was placed as No.3
in the select list, according to the applicant, is not only
far junib#‘to him,,but has no outstanding performance and
a writ petition making allegations against him is pending
'_ in the High Céurt. Similar averments héve been made by
ihe applicant against respondent No.8 who has been placed
as No.4 in the select list e indicating. also»that a
vigilance enquify is pending against him., Similar is the
~ position regarding the 9th reépondent, who was placed
as No.5 in the select list above the aﬁplicant. So far
as thé_loth réspondent is concerned, he was not only
junior to the applicant, but had not been included
in the 1987 select list. His last but not the least
allegation against the select list of 1988 is that out
of 24 officers whose CRs were considered by the
Selectioh Committee, there were gight officers belonging
to one community (to which the D.G.P belonged) and
- out of tﬁxsleight, six were included in the select
list. His allecation is that his being superseded
py his juniors in the select listSof 1987 and 1988
iﬁ spite of his. good record and performance is violative

of Articles 14 and 16 of the Constitution. He has also
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referred to the bias of the DGP resulting in the denial

of timely promotion to him, His further argument is
. that if the Chief Secretary and the DGP had placed all

the service particulars of the candidates along with the

annual confidential reports, the Selection Committee would

" not have superseded him by his juniors. His suspicion. is

that there was No proper and fair grading of officerss

3. No counter affidavit has been filed by the
the

‘State Government of Kerala (respondent 1) ,/Union of India

e

(respondent 2) or the Selection Committee (respondent 3),

though their counsel entered appearance. Replies were

submitted by respondents 4, 5, 7, 9 and 11, Shri M.K
Joseph who retired from the post ¢f DGP was impleaded

as respondent 11 and has filed a reply.

4. Respondent 4, i.e, the Union Public Service
Commission has stated that the applicant's name was duly
considered by the selection Ccommittee in their meetings

held from 1986 onwards, but he could not e included

_in the select 'list of 1986 and 1987 as he had earned

a lower grading than those includea in the select list,
The applicant was included in the select list prepared
on 7.12.88, They have denied that any particular
member Of the Selection Comanittee was biased against
him, They have denied that there was any illegality‘in
the preparation of the select listsof 1987 and 1988
and stated that officers junior to the applicant were
included in the select lisﬁssuperseding'the aéplicant
because of the higher grading obtained by them, fhe

' pplicant, cannot base his claim on his own assessment
nor could he make a comparative assessment with other

officers whose CRSwere not availablewith him. They have
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cited the ruling of the Supreme Court in R.S Dass Vs. the
Union of India and others; AIR 1987 SC 593, to say that
reasons of supersession need pot be given and\where there
is a process of selection on merit, seniority may get
‘submerged by: merit. Since.the Selection Committee is
constituted by high rénking’re5ponsible officeré presided
over by the Chairman or é Member of the UPSC, there is no
reason to hold that they would not act in fair and impartial
ménner. They have stated that respondents 5, 6 and 7 were
: inen highest grading by the éelection Committee. They
have conceded that a departméntal~enquiry was pending
against.reSpondent,e and thus his name ha$ been included
in the select list provisionally. They.have-conceded
éimilar position'in respect of respondent 9 whose name
was included provisionally in the select list subject
to clearance of the departmentél enquiry pending against
him. They have explained inélﬁsibn of. the name gf
fespondent 10 in the 1988 select list when he had not been
included in the 1987 select list by stating that his
: pe:formance mﬁst have improved in between., They have
ldenied_any,cbmmunal bias in the preparation of the

select list.

5, Respondents 5 and 7 indicated that their performance
hés been outstanding and have denied that there was any

vwrit petition pending against any oOne of them,

é; Respondent 8 has indicated that he has obtained
31 rewards and the President's Police Medal in 1988 and
earned outstanding reports between 1983 and 1987. He
hés also argued that it was Open to- the Selection
»Commitéée to inclgde more ﬁeritorious juniors and place
themn aboye,the applicant, He has also denied»ﬁi_having

received any notice of vigilance enquiry, but has conceded
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that there was a vigilance enquiry conducted on the basis
of an anonymous petition regarding the purchase of an

Ambassador Car and that enquiry is closed.

9.  Respondent 9 has stated that he has not received
any official communication regarding any vigilance enquiry
pending against him, but even if such an enquiry was pending

that was no ground to disqualify him,
Ry . \ .
10, Respondent 11, Shri M.K Joseph, the retired DGP

in his reply has stated that. he was a member of the Selection
Committee during his tenure as DGP between 1982 .tc May, 1988.

He was not in the Selection Committee which met in December,

“1988. He has denied that the applicant had an outstanding'

record of service and stated that undue weightage is not

* given to the remarks entered by the DGP. He has strongly

‘denied the allegation of bias or prejudice against the

‘applicant and has stated that a high ranking committee

~could not have been influenced by a single membér;

?Durlng 1985-86 the applicant was on deputation with the

-Unlversity of Kerala and his confidentlal report during
‘this period was not wrltten by the_respondent. He
has stated that.for the yeérs‘of 1986 and 1985 hé‘had
‘assessed the applicant as "a very smart officer",

"is a very good officer” or as "an excellant officer".
‘He has argued that the classification of grading as
5"outstanding", “very Qood“,'or rgood® is given by the
Selection Committee and not by the departmental officer.
'He has stated that during 1987 the applicant deserved to

by the Committee

be classified as "good" only and the same cannot be
& < . Select .

i'challenged at this stage. Thafllst of 1988 was also
‘preparéd in accordance with the Regulatlons. He has

‘3conceded that he had awarded a punishment of censure
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in 1982 as I.G of Police and that it was set aside by \

fact
the Governm nt;
ers e but he denies that o have influenced
him in/assessi
é)’ ng the merlt of the applicant lmpartlally.

'He has also conceded that the adverse remarks given by

him were got expunged by the Government: but denies this
to have prejudiced his mind against the applicant. He

has denied that any of the contesting respondents includeé
~in the select list influenced him., He has also denied

any communal bias. He has als0O denied aﬁy malafide
attitude towards the applicant or his undervaluing the
aéhievemeﬁts of the appiicant.

10. =~ We have heard the arguments of the learned.counsel,'
for all the partiee and gone through'the documents carefully.
Even though we have been handlcaoped by the non—submission
of any counter affidavit by the State Government of
Kerala and the Union of India, much light has been thrcwn
by the U.P.s.C, respondent No.4J~ The learned counsel

- representing the State Government of Kerala also has
pfoduced the CRs of the applicant as also of respondents

6 to 16;, Respondent ‘No+.4, i.e., the U.P.S5.C ﬁas also
produced in @ sealed cover the proceedings of the |
Selection Commlttee which met on 29.12.86 and 18.12.87

and has promlsed to procure and produCe the proceedings
of the Selection Committee which met on 7.12.88. The
Chairman, U.p.S.C, however, has claimed privilege

under Section 123 of the Indian Evidence Act, though

‘he has no obJectlon to the proceedings to be perused

by the Hon'ble Members of the Tribunal for satlsfylng

the bonafides and genuineness of the privilege claim,

The claim of pr1v1lege has been disallowed by us by a

detailed dated 15.10.90
separatq;order/és it was felt that in the interest of

. N
_ Justlce and public interest it will be necessary for

of the Committee
- us to peruse the proceedlngs/and that neither security

A
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of the State nor any friendly relations with othervcountries
nor any public interest will bé prejudiced by the production
of the prbceedings of the Selection Committee, In order
to avoid further delay we have not waited for the
production of the Selection Committee proceedings which

met on 7.12.88 because the material points relevant

" for adjudication of this case are already available or

deducible from the documents and pleadings available

with us. The Select List is copied at Annexure 4(L).

11, The QrievanCe of the applicant before us is
simple. He is a member of thre Scheduled Caste and there
is a built in feeling am%ggst the members of the Scheduled
Caste that they may not%ggtazsfair deal., In recognition

of this general feeling the Government of India as a

" matter of policy has been enjoiniy that'Selection

Committees should have a member of the §cheduled Caste b
for Central Services

L-R»
also include a column to indicate whether the officer

reported upon has been treating the members of the

Scheduled Castes/Scheduled Tribes fairly. The reviewing

‘officer is also called.upon to indicate whether the

reporting officer's assessment of the officer reported
latter
upon, 1fthaﬁhaopens to be a member of the Scheduled castes/
Scheduled Tribes, is fair. 1In the context of this general
psychological ambience we.haye felt that this case before
us needs some special attention, even though we are consci-
ous of the fact that assessment of perfprmance of candidatesm
for appointment or promotion should not ordinarilf be
subjected to judicial intervention and that no Court
or Tribunal éhould assume the role of the Selection
Committee or Promotion Committee and give their verdict
about the suitabiiity or merit of a candidate for
promotion or appointment. It is, however, established

law that judicial review in the matter of appointment

or promotion on merit would be justified in the narkoy
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- field where there is allegation of malafides, prejudice
or bias or perversity in the assessment and it would be
reasonable to presume the existence of such bias or

prejudice in the circumstances of such a case.

12. S0 far as this case is concerned, the applicant
‘has alleged that-the Director General of Police, Shri
M.K.Jbéeph'(respondent 11) sat on the Selection Committee
as a Member in 1986 and 1987 and because of his bias
against him, had been able to sway the Selection Committee
to underevaluate his performance so that he was not
included in the select list of 1986 and 1987, while his
‘juniors were included. His further allegation is that
,;n the Select list prepéred in 1988 when Shri Joseph

.pad retired, even though he was included ih the Select
list, because of the adverse and indifferent and ambivaiént
- ('very smart‘)'entries givén to him by Shri Joseph, his
positioh\in the $elect list was fixed at No.7 while six
officers junicr to him were placed above him., He has,
therefore, sought héé_review of’the‘select lists of 1987

and 1988,

13. '~ We have gone through the documents-aé also the

CR doésier of the applicant and we are cdnvinced that

this is a césé in which a judicial pra&?io_exclude the
reasonable possibility of bias on the part of the Director
Genefal of Police, Shri Joseph against the applicant, is
necessary. It is not a bald allegation of malzfides being

dossier
harboured by Shri Joseph., From the CR/Zit is clear that

_ 6~

in 1982 shri Joseph awarded a punishment of censure on the
appliCant; but the Government vide the order at Annexure=7
set aside the order of punishhent.ué; For the same year

Shri'abseph had given an adverse entry"to the applicant

thch was also expunged by’the Government at annexure-8,
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The adverse entry was as followss=

"His performance as A.C, Traffic was not upto
the mark = lacks enterprise.”

?These remarks did not tally with the remarks of the
éeporting~Officer;according to whom, inter-alia, the
applicant was pepbrted to be "Prompt, enthusiastic and .
takes initiatiVe“, that he was "self-reliant, confident
énd receptive to ideas", that "he has téken interest .and
shown initiative during the various Taffic Safety Weeks
%nd Seminars organised by various Organisations in
Trivandrum®, that 'he has discharged his duties well
during the period under review" and that generally he
is "a hard~-working,sincere and well-behaved officer.

' He has discharged his'duties well"., The remarks of the

DIG who is the next superior officer are only partially

iegible as the edge of the CR,sHeet is somewhat damaged,
fhe DIG aISO'has»remarked thaet the applicant has been
doing whatever was possible tq minimise the chaotic
traffic conditions in the city. Even during 1981, whilé
éhe Com@issioner of Police, Trivandrum City, found him
"a young, sincere officer who kas shown initiative in
improving things in his area of work, hard-working and
éell-behaved, his reiations with the public, his staff
and his sﬁperiors have been cordial" and the next superior
’6fficer; the DIG also endorsed the éame,‘Shri Joseph, as
the then Inspector General of Police, remarked that

"he has not put forth his best as A.C. Traffic. He is

young and has to work harder".
"

6
..though not accept
14. It is reascnable to presume/that Shr Joseph
' > P %;. unjustig%ably k-
as the I.G, Police and later as the D.G, Police had/given
-

adversefremarks to-the applicant against the good remarks
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given by tbe applicant's immediate superior officers.
It_i; alsO reasonable to presume that one of the adverse
remarks and the punishment of censure, awarded by Shri
Joseph, héving been set aside by the Government, shri
Joseph must have felt his ego to have been hurt and his
attitude towards the applicant “could have been adverse,

if not hostile.

15, It is also admitted that Shri Joseph sat on the
Selection Committee which met in 1986 and 1987 as the
Head of the State Police Organisation. In the matter of

promotion in the Police Service, thelMembers of the
likely to ‘
Selection Committee are/ have been very much influenced .
¢~ % as the head of the Police force

by the opinion expressed by Shri Joseph/orally and through

| PAOMNLER &
subtle bhe-nﬂgfgnces of expression., The contention of
b

the respondents that a high-power committee chaired by

the Member of the. U.P.S.C would not be influenced by the
alleged bias held by one of the Members cannot be accepted
without a pinch of salt ageinst the back-drop mentioned

above. 1In a recent case of Delhi Transport Corporation

-vSe D.T.C. Mazdoor Congress & Ors.,Judgment Today 1990(3)‘

S.C 725(at page 796) while concurring with the majority
judgment, His Lordship Mr.Justice P.B.Sawant, expressed

himself in fcllowing termss-

- #2330, There is need to minimise the scope of the
arbitrary use of power in all walks of life.
It is inadvisable to depend on the good sense of
the individuals, however high-placed they may be.
It is all the more improper and undesirable to
expose the precious rights like the rights of
life, liberty and property tc the vagaries of
the individual whims and fancies. It is trite
to say that individuals are not and do not become
wise because they occupy high seats of power,
and good sense, circumspection and fairness does
not go with the posts, however high they may be.

. - There is only & complaisant presumption that those
- who occupy high posts have a high sense of

responsibility. The presumption is neither legal
nor rational., History does not support it and
reality does not warrant it., In particular, in
a society pledged to uphold the rule of law, it
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would be both unwise and impolitic to leave any
aspect of its life to be governed by discretion
when it can conveniently and easily be covered
by the rule of law," '

‘another Hon'ble Judge of th; Supreme Court Mr,Justice
 K.Ramaswamy in the aforesaid case observed in similar terms
that -conferment of power on & high rank officer is not
élways gn assurance, in particularihen the moral standards
ére generally degenerated, that the power would be éxercised
§bjectively, reasonably, conscientiously, fairly and
justly withbut inbuilt protection to an employee, Even

officers who do their duty honestly and conscientiously

are subject to great pressures and pullg',

1é. In the above circumstances we feél that Shri Jbseph
who both'as a Member of the Selection CQmmittee which met
in 1987 and as one who had recorded adverse entries
against the applicant and which had been expunged and
had otherwise also been‘reéording entries about the
pérformancé:of the applicant during the‘relevant period
had a key role to play in the inclusion or exclusion of
tﬁe applicant's‘name in the select list prepared in 1987
and 1988. The circumstances of the case are such that
it%wOuld be reasonable on the.part of the agplicant to
présume ,g>‘Arightly or wrongly that Shri Joseph was not
favourably disposed towards him both as the Director
Geﬁeral of the Police commenting on his performance in
the CR as also as a Rbﬁber-of the Selection Comuittee
Keépihg in view Lord Hewart's dictum that "it is of

. fuﬁdamental importance that justice should both be done
and!be manifestly seen to be done", we feel it our duty
tovasa%uieheo%rashedlsveosf %t?;artl 1:Jhoc.=,S e?ﬁ?l;, icant has not suffered

by prejudice/by being excluded completely from the
' [ - _
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select list of 1987 when his juniors were included and
by being placed at the 8th position in the select list
of 1988 while the first 6. posmtions were given tohis JuanS
g respondents 5 to 10. X% was necessary for us to take
~ into evidence the proceedings of the D.P.C which met
" in 1987 and 1988. The Chairman of the U.P.S.C claimed
Eprivilege under Section 123 of the Indian Evidence Act;
whlch was rejected by us in our detailed order dated
15 10,1990, The U.P.S. C produced in orlgxqal the minutes
of the Selection Committee which met in 1986 and 1987
and assured to produce the minutes of the Selection
in the process of &
Commlttee which met in 1988 which they wereéfracmng.
In order to avoid further delay we proceeded with
Qec1d1ng the case w1thout waiting for the select list
of 1988; a copy of which has élready been produced by

the applicant at Annexure-4 (L), the authenticity of which
- has not béen denied by the respondents. .

17. From the proceedings of the Selection Committee
which met on 18.12.87 it is revealed that 34 State Police
Service Officers Of Kerala were considered; in which the
aﬁplicant was at Sl.No.5. The applicant was adjudged as
'éood' and was nbt included in the select list of 14
6ﬁfioérs. These 14 officers including respondent No.,S5,
reépondent No.6, respondent No,7 and respondent No.8

haa been assessed by the Selection Committee as either
'Oﬁtstanding; or 'Very Good'. The applicant haQing
been assessed merely as 'Good' had to yield places to
his junioré in spite of his seniority.

18., So far as the 1988 Select list is concerned,

th; names of the peredns included in theflelect'list, as
steked earlier are at Annexure -4(L) (page 19 of the
paper»book). The applicant is at the 8th position while
the first 6 positions have been occupied by respondents
5 to 10 who are junior to him., They had been assessed

%gi/, as -'Very Good' during 1987 while the applicant had been
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assessed merely as 'Good', In their counter affidavit
the U.P.S.C has stated that as compared to 1987, in 1588
the applicant has improved over his previous performance and
was assigned a higher grading and his name was included in
the Select list. The six officers who were placed above him
were assigned a higher grading. This only means nothing else
but that the applicant who was graded as '‘Good' during 1987
must have been ¢raded as 'very Good!' during 1988 and
respondents 5 to 10 who were junior to him but blaced above
‘him in the Select list of 1988 must have been graded as

'Cutstanding’.

19. - It, therefore, falis for our consideration-to see
whether in being assessed only as ‘Good' by the Selection
Committee Of 1987 when Shri Joseph(respondent No.11) was
also a Member of the Selection Committee and in being
assessed as 'Very Good' by the Selection Committee cof 1988
when Shri Jbseph had already retired, but the entries mace
by him had been t aken into account, the applicant has been
prejudicially affected as compared to his Junlors(respondents
5 to 10) who were assessed as ‘Very Good' by the Selection
Comuittee of 1987 and as ‘Outstanding' by the Selection
committee of 1988. We have carefully and repeatedly gone
through the confidential reports earned by the applicant
and respondents.5 to 10 for the period of ten years from
1979 to 1988, We hgue to satisfy ourselves)also examined
how their assessments during 1987 and 1988 will emerge on
the basis of the confidential reports (a) by including the
entries made amengst others by Shri Joseph and (b) by
excluding‘altagether the entries made by shri Joseph not
~only with regard to the applicant but with recard to
respondents S-to 10 so that the alleged prejudice against
the applicent and the alleged favouritism to r espondents

5§ to 10 especially to those beloﬂging to a particular
community cén be_completely eliminated. The results irres-

pective of the method adupted by the Selectlon Committee are

as follows.(Abbrev1atlong used are ‘'0' for 1outstanding', we!

for 'Very Good,‘'G' for \Good!' and 'Ad’ fortadverse’)
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«15.

(a) Including the entries made by Shri Joseph(respondent 11)

1979 80 81 -82 83 84 85 86 87 88

‘Applicant VG VG Ad G G VG VG VG © 0
Respondent & 0 o Ve 0 O O 0 ©o0 © VG
Respondent 6 G G G ©0 O O 0 0 O O
Respondent 7 G G G V6 0 0 O 6o o o
Respondent 8 G VG G G O 0O O 0 © 0
Respondent 9 o) VG G vée O O 0 0 0 ¢]
Respondent 10 o XG/ 0 o 0O G O o0 © »AO

(b) Excluding the entrges%f made by Shri Joseph
1979 80 81 82 83 84 85 86 87 83

Applicant VG VG G G G VG VG O

Q 0
Respondent 5 O O VG VG VG O O O O VG
Respondent 6 G. G G 0. 6 VG VG o VG O
Respondent 7 G G G VG VG 0 ©O VG ©O o
Respondent 8 G VG G ¢ ¢ 0 o O .ve o
Respondent 9 0 VG G VG 0 Qo o O | 0 0O
Respondent 10 O vG/ O 0 © G O 0 0 0

0

From the above it will be seen that durihg the nine year
period between 1979 and 1987 the applicant was adjudged"
as ‘vutstandinc¢' in two years, 'Very-GJod‘ in four years
and 'Cood' in three years if we ignore the adverse entry
made by Shri Joseph in 1981 and the cens.re and the
adverse entry awarded by shri Joseph during 1982 which
were expunged and overlook the downgrading of assessment
from 'Outstandinc' to 'Very Guod' made by Shri Joseph

in 1986. Respondent 5 during this period earned six
'Outstanding' and three 'Very Good' entries if we overlook
the upgradation cf assessment made by shri Joseph. Respdnd—
ent 6 earned three ‘'Cutstanding', three ‘Very Good‘ and
three 'Good' entries if we ignore the entries made by

respondent.ll. Respondent 7 earned three *OQutstanding’
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three 'Very Good' and three 'Good' entries if we ignore

' the assessment made by respondent 11i. Respondent 8 earned

three ‘'Outstanding', two 'Very Good' and four 'Good' entries

"if we ignore the assessment made by Shri Joseph. Respondent

9 earned six 'Outstanding', two "Very Good' and cne ‘Good’
entries if we ignore the assessment of Shri Joseph. Respondent
10 earned seven 'Outstanding', cne ‘'Very Good' and one 'Good’

entries if we ignore the entries made by Shri Joseph. From

"~ the above analysis it is clear that respondehts 5 to 10 had

definitely better records than the &pplicant even if we ignore
the entries made by Shri Jbseph both for the applicant as
well as for the respondents. The relative greading of the

applicant will not change vis a vis Respondents 5 to 10,

if the pericd of assessment is taken as 1979-1986. Even

if the pericd of assessment is taken for five yeérsvimmediately
prior to 1986 or 1987, the comparative position between the
applicant and ﬁhe aforesaid respondents will remain unchanged.
The positicn will substantially improve in respect of
reSpondents 5 to 10. and go down for the applican% in case

the entries mede by Shri Joseph are also taken into account

during these pericds.

20. . So far as the assessment in 1988 is concerned,

the applicant would add, one ‘Outstending® entry to the tally
of entries mentioned above and so will respondents 5 to 10
except respondent 5 wﬁo got only 'Very Good' entry dﬁring
1988, But since he had alfeady earned six ‘Outstanding'
entries since 1979 as against only two such entries earned
by the applicant till 1987, respondent 5 also would reﬁain

way above the applicant. In any case from the above analysis

it is clear that the gradihg of respondents 5 to 10 above

the applicant in the Select Lists of 1987 and 1988 cannot

be faulted, even if we ignore the adverse or indifferent
entries made by Shri Joseph against the applicant &nd
favourable entries given to respondents 5 to 10. Further

since Shri Joseph was no more a Member of the Selection
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Committee which met in 1988 the question of his adversely .
influencing the Selection Committee against the applicant
does not arise. From the above analyéis we are fully sstisfied
that irrespective of whatever mode adopted by them the
assessment made by the Selection Committee which met in 1987
and in 1988 did not suffer from any element of prejudice or
bias either by the presence of Shri Jcseph in the Selection
Committee of 1987 or by the entries which he had g¢iven to‘
thé applicant and respondents 5 ﬁo 10. We are also fully
satisfied that no favouritism was shown in favour of a
" particular community and that the assessment is truly and
faithfully done on merits. The appiicant‘s grading reletive
to respondents 5 tc 10 will not change even if the entries

made by Shri Joseph are ignored in toto.

21. The applicant cannot claim any pre-emptive right
of promotion to the I.P.S on the basis of his seniority
over respondents 5 to 10. As has been held by the Supreme
Court in R.&.Dass vs. Union of India, AIR 1987 SC 593, in
the pfeparation of select list merit gets precedence over
senjority and the junior being placed above his senior

in the Select List does not amount to supersession. |

In State Bank of India and others vs, Mohd. Mynuddin
(Civil appeal No.1387 of 1987, page 401 of Supremé Court
Ser?ices Law Judgments 1950-1588 Vol.I) it was held by

the sSupreme Court that whenever promotion to higher posts
is to be made on the basis of merit, no officef can claim
promotion as a matter of right on the basis of seniority
alone. The contention of the applicant that against two
of the six juniors, vigilance clearance was pending, does
not to our mind affect their being considered on merits
for inclusion or exclusion from the select list. It is
es;ablisbed law that unless a chargesheet is served on a
candidate, he has to be considered at par with otliers

and even after the chargesheet is served his assessment



‘ .18.

has to be done gnd placed in a sealed cover. It is not

for the gpplicant to assess whether any other Police Officer
in his Cadre competing with him for promotion to the I.P.S
has done better or worse than him. His contention that'
respondent 10 who had not been included in the 1987 select
list cannot be placed above him in the select list of 1988
canngt be accepted as the applicant also had not been
included in the select list of 1987. The Supreme Court

'in Union of India v. Mohan Lal Capoor and ors, 1973(2)S.L.R
824 in conne;tion with prombtion to the 1ndian Administrative

Service which is at'pari materia'with promotion to the I.P.S
the : '
held that/Select list prepared is revised and revieved
&
every year and the purpose of a annual revision or review

under the rules is t¢ make an assessment of the herit and
suitability of‘all the then eligible candidates from among
them, The Court cbserved that the paramount duty cast

upon the committee woild be discharged "only if the committee
makes the.selection f;om'all the eligibie candidates every

year® and went on to observe as followsse

w42, Though the words used in Regulation 5(4)
are "review" and "revision" , in the process
of review and revision, a fresh assessment
must be made Of the merit and suitability of
all the members remaining in the previous list
and all other eligible members in the State
Civil/Police Gervice, If tre criteria for
selection are merit and suitability from among
all the eligible members then, the field of
selection must comprise of the entire category
of eligible members of the service. Otherwise,
the selection will not be on the basis of merit
and suitability from among all the eligible
members of the State service. In other words,
the inclusion of the name of a member in the
select list for a year will not be an entitlement
for inclusion in the select list for the
succeeding year. A fortiorie member who has
been assigned & rank in the ‘select list for

a year can have no claim for the same rank

in the next vear." C"V“P"‘”“‘*” ek dad) o

-

The Supreme Court made it clear that inclusion of name of

a candidate in one select list does not entitle him to be
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included in the select list of the succeeding year. Likewise.
exclusion of thé»name of a particular candidate does not
diSqualifY him from his name being included in the subsequent
~ select list on the basis of seniority and merit. The
applicant's ccntention that the grading of the candidates
done on the basis of annual ccnfidential records alone is
arbitrary, illegal_and malafide, cannot be accépted. The
Supreme Court in R.S Dass vs. Unioﬁ of India énd others,
cited earlier, relying upon their ‘earlier decision in
Parvez Qadir v, Union of India, (1975) 2 SCR 432,-found no
fault in the assessment of merits of the State Police
Service Officers on the basis of the character roll entries

the ‘
even with all/drawbacks of such entries. We are satisfied

that in the sei;ice records of the applicant and respondents

5 to 10,there was adequate mention of the various awards,
rewards and apprecistions earned by them and the applicant's

‘apprehension that these elements had been coverlooked by the
Selection.éommittee by basing their assessment solely on
the character roll dossiers, is unwarranted. Further
since the basis of assessment being the confidential records
was uniformly applied to-all_the candidates, the applicant
cannot allege discrimination as cémpared to others.

' The applicant's contention that the procedure adopted by
the Selection Committee was arbitrary, cannot be accepted.
In Union of India vs. Hiranyalal Dev and others, (1988)7
ATC 72 the Supreme Court held that %"how to categorize in
the light of relevant records;and what norms to apply in
making the assessment are exclusively the functions of
the Sélection,Committee”. In Sahib Bhambani v. Union
of India, I(1988)ATLT (CAT) 285 another Bench of this

Tribunal held that it is for the Selection Commnittee to
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'adOpt a particular mode or criteria of judging the candidates
and this Tribunal cannot gquestion the propriety of

‘the same unless the rules prescribe a particular mode which

has not been followed by the Selection Committee., In
Ramgopal v. Union of India, 1972 SLR 258, the Delhi
High Court held that the High Court does not sit as a

Court of appeal on the deliberation and recommendation

. of the Departmental Promotion Committee and in the absence

of any malafide or violation of the rules, the decisicn
of the Departmental Promotion Committee in recommending
the appointment in the crder in which they have been

graded is not open to scrutiny by the High Court.

22, ﬂ Invthe conspectus of facts and circumstances and
law as discussed above, we see no reason to intervéne in
the impugned Select Lists foripromotion to the I.P.S
prepared in 1987 and 1988 and dismiss this application

without anyfcosts,

et T
(A.V HARIDASAN) (S.P MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN

n.j.j
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. To be referred to the Reporter or not? :

Whether. their Lordships wish to see the fair copy of the Judgement?

To be circulated to all Benches of the Tribunal ?

JUDGEMENT
(Hon'ble'Shri S.P Mukerji,Vice Chairman)

Pons

AFF IDAVIT FILED BY THE CHAIRMAN,U.P.S.C CLAIMING PRIVILEGE
UNDER SECTI ON 123 OF THE INDIAN EVIDENCE ACT IN O.A NO, 486/89.

Byvthis order we are dispos:i_.ng of the claim of
privilege under Section 123 of the Indian Evidence Act édvanced
" by th? Chairman, U.P.S.C in his affidavit dated 24th September,
1990 against the production of the minutes of the meeting
of tﬁe_Selecti'on Committee which met on 29.12.86, 18.12.87

-

and 7.12.88 for selection of State Police Service Officers I o
. @

Vof Kerala for promotion to the Indian Police Service. The

-claiﬁn is based on the averment that the minutes constitute
unpublished official records relating to the affairs of the
'Staté and their disciosure will cause injury to public
interest and will materially affect the freedom and candour

of expression oOf opinion in the determination and execution

of oubllc pollcy. For our satisfaction we have gone through

G/ the minutes oOf the meeting of tne aforesaid Selection Committees

N
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and find that the documents mainly contains comparative
assessment of merit of the various State Police Service
Officers which cannot constitute such affairs'of the
State, the disclosure of which will céuse injury to
public interest and will maﬁerially affect the freedom

and candour of expression of opinion.

2. A similar matter was considered by the Principal
Bench of the Tribunal in Dr. (Mrs.) &nandita Mandal vs.
Secretary to> the Government of India, Ministry of Heaith -
and Familf Welfare and others, (1988)6 ATC 372. "In that
case the privileue was claimed in respect of the '
recommendations of the Departmental Promotion Committee
presided over by a Member of the U.P.S.C. Relying upon
the law laid down by the Supreme Court in S.P Gupta v.
Union of India, 1981 Supp SCC 87, thé Division Bench

of the Tribunal presided over by the then Chairman,

held that the disclosure of the documents regarding
recommendationé of the DPC would not endanger the public
interest or jéopardise the public security to justify
preventing its disclosure to the applicant. The

Tribunal observed as followssw=

"The file merely contains opinion recorded on
the recommendations made by the UPSC (DPC). Ve
do not find any sensitive material therein,

the d isclosure of which would affect the friendly
relations between two countries or any material
which would affect the security of the State.
In fact, it contains only the notings giving
reasons as to why the recommendations made by
the Departmental Promotion Committee presided
over by a Member of the Union Public Service
Commission could not be accepted. It also
records how some material relevant for the
assessment of an officer for appointment to the
post of Professor of Micro-biology is not made
available in view of the proforma of the ACRs -
and as to how it should be altered. The matter
as already stated relates to the assessment of
suitability and merit of the Associate Professor
of Micro-biology for appointment to the post of
Professor of Micro-biology. The claim of
privilege in our opinion is inappropriate and
is accordingly rejected."

-
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The Tribunal referred to another decision of the Principal
Bench to which one of us(Shri S.P Mukerji,Vice Chairman)
was a party, in P.Banerjee v, Union of India,ATR 1986 (1)
CAT 16 and quoted from the judgment in that case as

followss=

“when an appointment based on the recommendation
made by the DPC and the UPSC, is challenged before
the Tribunal, the record containing the assessment
and recommendation and the correspondence relating
to it is not merely relevant but crucial. while
the assessment and recommendation may be
confidential at the time when it is made, after
the appointment is made, when the same is questioned
before a judicial Tribunal that record cannot be
treated as ‘'Confidential’. When the validity of
such a recomunendation cannot be judged without
pursuing the rec.rd, such record cannot be treated
as one of confidentialities of which should be
preserved., The Tribunal cannot withhold such
record from the parties likely to be affected

by its decision. In disclosing this material to
the parties to the litigation, no prejudice would
be caused to the State or any of the officers
concerned, The Members of the DPC and the UPSC
are hicghly placed authorities who will not be
in_any way embarrassed by such disclosure; nor is
their freedom and candour of expression of opinion
affected by such disclosure. In discharge of their
official duties day in day out they assess the
performance of several officers objectively. When
their assessment or recommendations are challenced
in appropriate judicial forums any disclosure of
that record, in our opinion, will not cause any
injury to public interest. In our view, far from
causing injury, it would advance public interest
and lend assurance to the public in general and
the public servants in particular that they are
being treated justly and fairly".(Emphasis acaded)

Froﬁ the above it is‘clear that in the interest of justice
and without violating any public interest including security
of State or freedom.and candour of éxpression of opinion

in public service, the proceedings of the Selection
Committee cannot be withheld under Section 123 of the
Indian Evidence &Act., A& similar view was taken by the
Jodhpur Bench of the Tribunal in Hari Ram Meena vs.

State of Rajasthan and others, A.T.R 1989(1) C.A.T 244
where the privilege was claimed under Section 123 of

the Indian Evidence Act against production of minutes

of the meeting of the Screening Committee foOr promotion
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to the Selection and Super Time Grades of the I.A.S.
Relying upon the decision of the Supreme Court in the
case of S.P Gupta, as cited earlier, the Tribunal

observed as follows:-

n19. after bestowing our careful consideration
to the matter, we find that the documents in
question namely the ACR of the applicant and the
minutes of the meetin¢s of the Screening Committee
where he had been considered for selection scale
. as also for supertime scale ls necessary to be
disclosed to the applicant so that the applicant
may be able to present his case properly. In
case public servants, particularly, those belong=-
ing to such an important service as I.A.S are
prevented from properly ventilating their grie-
vances in a judicial forum by the device
executive privilege, this will have a devastating
effect on the morale of the members of the Service
and would leave them at the mercy of a handful of
senior officers charged with the duty of writing
ACRs and throse involved in the deliberations of
the Screening committee., Furthermore, non-
disclosure of such documents would to a consider-
able extent impede the administration of justice
as the Court/judicial forum shall have to decide
a certain matter without there being proper
assistance from the side of the aggrieved public
servant, This would doubtlessly be detrimental
to the administration of justice and to just

justice. As against the aforesaid, the injury
to public interest py disclosure would be, if
any minimal . We may say so. if we say that
the public interest would rather be subserved
by disclosure as this would result ultimately
in ensuring a clean and healthy administration
as has been cbserved by Justice Bhagwati in

para 65 extracted herein above.

%141, In the premises, we are of the view that
on balance and even otherwise public interest
in just justice and just administration of
justice far outweighs the public interest
involved, if any, in the disclosure of the
documents for which the privilege has been
claimed."”

A Full Bench of éhis Tribunal ih B.N.,Rangwani vse.
Union of India & others, A.T.R 1988(1) C.A.T é33, held
that “privilege in respect of official reCOfd relating
to an order of compulsory retirement should not be
claimed as a matter of course. crdinari ly such record
does not answer the description of & document covered
by sections 123 and 124 of the Evidence zct", The

Full Bench quoted the following frcm the classic
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judgment of the Larger Bench of the Supreme Court in

;case of S.P Gupta cited earliers-

3.

"the injury which would be caused to public
interest in administration of justice by non-
disclosure of the correspondence between the

Law Minister, the Chief Justice of Delhi and

the Chief Justice of India and the relevant
noting made by them in regard to non-zppointment
of S.N Kumar and the correspondence between the
Law Minister and the Government of India and

the relevant notings made by them in regard to
transfer of Chief Justice of Patna, far outweighs
the injury which may, if at all, be caused to

the public interest by their disclosure and.
hence these documents were liable to be disclosed
in response to the demand of the learned counsel
appearing on behalf of the petitioners and S.N
Kumar. These were the reasons for which ve
directed by our order dated 16 October, 1981 that
these documents be disclosed to the petitioners
and S.N Kumar®, ' '

Based on the aforesaid rulings and the circumstances

'of the case we have no doubt in our mind that the

privilege cleimed against the production in evidence

& bhich era fov movt WWatiows Ukom Uit dsusrmsnia v G 0 S‘P%ﬁ”m

of the proceedings of the Selection Committeekis wholly o

. unwarranted and we reject the same with the direction
&hat the minutes will be produced in evidence in the

interest of~justice in this case.

UWM/CZ S\“ZJL/s jo- 30

4

‘(A.V HARIDASAN) (S.P MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN

8.3.3



