IN THE CENTRAL ADMIINISTRAT|\./E TRIBUNAL
ERNAKULAM BENCH

0. A. No.
XTERAX 6X 485 1991
DATE OF DECISION_7.10.1991
Mr.M.R .Ra jendran Nair Advocate for the Applicant (7)/
‘Versus |

UBI rep. by Secy. tc Govt,, Respondent‘ (s)
Min. of Defence, New Delhi & 2 others

Mr NN Sugqnapalan » SCGSC Advacate for the Respondent (s)

CORAM ..

The Hon'ble Mr. A,V ,Haridasan ' - Judicial Member

The Hon’ble Mr.

HPON -

’ AP
D)
Whether Reporters of local papers may be allowed to see the Judgement? /
To be referred to the Reporter or not?

Whether their Lordships wish to see the fair copy of the Judgement? A\
To be circulated to all Benches of the Tribunal? A

JUDGEMENT

The challenge in this appli;ation is directed
against an order of transfer. The applicant, Shri
M.N.Thémpi, Dréftémém in the Directorate of Naval
Installétion Training, Naval Base, Cochin came by
transfer tobthe present post while he was working
at Naval Headquarters, Bombay‘in the year 1986 of
his request on compassionste'ground. Now that there
is reduction of the posts in the cadre of Senior
Draftsman as a result of the process of abolition-
oé Directorate of Naval Installation Training in
Cochin,' Seven Draftsmen have become surplus.

By the impugned order at Annexure-II three Senior
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Draftsmeh having the longest stay among the Senior
Draftémen haves been transferred ahd,adjustad agéinst
the vacancﬁéﬁn different piacas. In that process
the applicant.being third in seniority in regard
to stay in the station is transferred and posted at
Naval Headquarters, Bombay; Anticipating a transfer
the appliqut had sven before the order was received
by him made a representation én 13.3.1991 to the
‘Chief of Naval Staff, Naval Haadquabters, Lelhi,
stating that he was transferred to Cochin on com-
passionate Qruund;; tha£ his wife being employed .
in a non-transferable post in Cochin Port Trusf;and'that
as per the guidelines contained in the letter of
the Ministry of Defence A.52011/1/86/0 (Est.1)/Gp~1
datgd 1576.1986 reproducing the guide lines issusd
by the Department of personnel it has been directed
that employed spouses should be accommodated as far
as prabticable-in one statioé and requesting that
making adjustment regarding vacancies he may be
rataihad in Cochin. On receipt of the impugned
order of transfer, as he apprehended immediate
rglie%ﬁ and cohp&&éion to give effect to the order
of transfer the applica?t filed this application
pfaying thaf.the impugned order at Annexufa—II in
so far as i£ relates to his transfer may be quashed,
and that the respondents may be directed to retain
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him in Cochin or to consider and dispose of his

representation at Annexure-III,

2. It has been averred in the application that,
as the transferfhave bacome necessary on account of
surplusage ths respondents should have transferred
the juniofs Pi?st and thatvthere are seyeral persons
among the Oraftsmen who are juniors of the applicaﬁt
'gﬁo should have been transfarred.‘ It has also b;an
averred that while ordering his transfer the res-

pondents did not give consideration to the guide

lines regarding the transfer of employed spousss.

-~ 3. The réspandents in_their reply statement have
sought to justify the impugned order on the ground
that the transfeb'has:.becomé unavoidable owing to
o and :

the reduction of posts,/that the claim of the appli-
cant that when there is a surplusage it is the

" junior who should be transferredtes no force, since .
acco:aing to the guide liﬁes the reverse drder of
seniority in the case of sg;plusage appliss on;y
when there is retrenchment and for the purpose of
tranéfer the relebant consideration is thevldngest‘
stay in a station., It has also been contended

that the representation at Annexure~III has.been
cénsidered by the competent authority and the
applicant has been infprmed that, in the circum~'

stances of surplusage it was not possible to accede to
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his demand,

4. The abplicant has filed a rejoinder in which
| hé has contanded that the Anngxure-v order dated
10.4.1991 uissdéd;in‘ﬁeply'.ﬁm the Annaxufa-III.
rapregentation shous‘camplets lack of application
of mind in rpéard to the circﬁmstances explained

in his representation.

5. | We have heard the counsel on either side and
have also carefully gone through the documénts
'broduced. Time and again Supreme Court and various
High_CoQ:ts have been repéatedly sdying that, transfer
being ah incident of service an smployse has no right
to claim a posting to a partiéular place or a parti=-
cular post'unless'he'has bsan appointed to a non-
transfergable post. In a plethora of ruling the
Supreme Court has catagoricaily stated that éhe
‘guide lines do not clothathe Government servant with
a rigﬁt to impugned the order of transfer but are
issﬁed only te afford ¢ guiding principlesto the
auvthorities ordering transfer.®: Viswed in this
conspectus'l fesl thét the applicant cannot success-

_ ’applicaffdn .
Pully maintain this - !/, np malaPide is alleged u:
against the authority wha has issued the ordér.of
transfaer, ‘though thers is a passing remark that

the order is arbitrary and discriminatory. In the
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reply statement the respondents have made it clear
that the transfer has become necessary invthe 8Xi-
genciss of service én account of reduction of posts,
that seven out of the eight Draftsmen working in
Cochin wére persons transferred to this place on
compassionate grounds, and fhat among these who are
retained in Cochin there is nobody who has got a
longer'stay than thé‘applicant. So, arbitrariness
also is not there. But Annexure-V order given to
-fhe applicant in reply to'his representation at
Annexure-III ié so criptic that it doeé not‘disclose
as to why an adjustment regarding the post is not
possiblé. Further, this orfler refers to individuals
who haQe apblied for transfer by alphabets A, B, C
and hot/even By names. Thnugh‘the authorities when
disposing of representations régarding transfer:aré
not expected to urite detailed judgements, fairnsss
demands that fhe pefson who had made the request should
be informed for uhat4reasQn and on what ground his
request cannot be acceded to. This basic demand of
fairness does not appear to have.béen met in the
order at Annexure-V, But since the impugned order
of transfer is not vitiated by arbitrariness or
malafides, I am not inclined to intér?are with the same.

of with a speaking
As the representation at Annexure=-III has not been disposed/
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order, I feel that it is necessary to give a dirsction
to the sscond respondant‘to reconsider the Anﬁexura—III
representation and to give the applicant an apprapriate
feply giving reasons, if it is not possible to acceocde
to his request. If by aﬁy chénca it becoﬁes possible
'in the changed circumstances to accommodate the appli-

cant in Cochin the second respondent may do so alsao.

6. In the result the applicatian is disposed of
with the Fcllouihg direction:

i) The.applicant should without further
delay report at the Naval Headquarters,
Bombay in obedience to the transfer on

being relisved.

ii) The second respandent is direpfed to
raconsider his'debision on the Annexure-
I11 representation, give a fair andv
deiailed consideration to the circum=
-étahcas therein and to give the appli-
cant a speaking order within a periad
of three months from the date of commu-
nication of this order, and if found
administratively ?Easiblé to accommodéte
the applicant at Cochin to give him a re-

transfer to Cochin.

There is no order as to costs.

(A,V.HARIDASAN)
JUDICIAL MEMBER
7.10.1991



