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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM |
. - . 0.A. No49/90 , 9%
R . ' T Ax XBox ‘ _
I | \ | DATE OF DECISION - 27=6-1990
Theyyamma Joseph. Applicant (s) .
o _ .
_Mr MR Rajendran Nair ___ Advocate for the Applicant (s)
Versus

The Sub Divisianal Tnsp_g.g_bg,g_ Respondent (s)
-(Postal), Vaikam & 3 others :

Mr TPM Ibrah i‘r“nkhan,_ —Advocate for the Respondent (s)1-3

CORAM:

'.MThQHOWbW“m-SPImukerj&, Vice Chairman ' .
L. . | | N ,

The Hon’ble Mr. AY Haridasan, Judicial Member

thether Reporters of local papers may be allowed to see the Judgement? }/w
To be referred to the Reporter or not? AY RV :

Whether their Lordships wish to see the fair copy of the Judgement ? I/ w2

To be circulated to all Benches of the Tribunal? \,, “

PNz

‘JUDGEMENT
.~(Sﬁfi AV Haridasah;ﬂagdic&al Member)
The épplicant has’ﬁiiéd this appliCation under Section
1; of the Administiative Tribunals Act édf.a'dedlaratibn that
" the términatioh‘of Hér.services as‘E.D.S.P.N., Kﬁrianadu
uitgoﬁt coﬁplying with fthbroviéians ofvbhépter V-A of tﬁe
Industrial Disbutas Act.is null and void and that she is
entitIed to continue In serﬁice és'i.D.S%P.M.'and for tﬁe
N ! : ,

conéequential reliefs, The facts in brief as averred in the

. application‘are as followus. : .
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2 The appiicant uas‘initially appointed as a substitute

| E.D.B.P.M. in the biabe of her Pather Mr N.T.Joseph in the

yesar 1983. When her Pather Mf N.T33néeph.uas discharged from
service on invalidation by order_dated.8.7.1985 with éffect from
26.7.1985, the applicant was appoinﬁea provisionally as
é.o.s.p.m., Kurianadu on 26.7.1985. Uhile she was thus

working as E.D.B.P.M.; Kurianadu her services uerertermiaated
 w.e.P. 1.7.1987 by letter No.é-0/21datgd 30.6.1987 at
Annéxure—II. The applicaﬁt h;viﬁg passed‘the 5.8.L.C. éxami-
nation and.having_regisfered in the Employment Exchange, balai
was fully qualified to hold ﬁhe post of E.D.B.P.M, Agériaved
by the'termiﬁation.ofAher services, she Filad a reviey applica-
tion‘before the Senior Supérintendent of Post UPFices,.Kﬁttayam
under Rule 16 of P&T Extra bsbartmental Agénﬁs(COndubt and
Service) Rules. The abo&e.ravieu épplication was not disposed
of. UWhen the Department initiated proceedings for recruitment
of E.D.B.P.M, Kurianadg,'she Piled QAK-147/87'¢ha1ienging the
termination of her sérvices;énd for a Qeclaration that she was
entitléd to continue in service in acﬁopdgnce with the prouisioqﬁ
of the Industrial Disputes Act. This Tribﬁnal passed an interim
ﬁrder directing the respondents to cdnsider ﬁhe case of thg
applicant also while making :agular-selectidn to the poét aof
E.D.B;P.M.;énd that the resultslshould,aot be declared until
PUrther;bb;e:é. The DAK-147/87 was Pinally disposed of on

16.11.1989 directing the respondents to declare the results

.
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of_selectiqn, if shg was considerad, leaving open ths other
questions raised in the 0.A. to be agitatea agaiq if she felt
“aggrieved. The applicant on 8.12.1989 submitted a representa-

tion requesting ?o: declaration of‘thé rasult gnd praying that
her caﬁdidature may be considered considering her‘long eX#erience
in the field and also Zthe Fact that she is a daughter of an
E.D.Agent reéifed on the ground of medical invalidétion.

This fépresehfation.uas.replied to Ey the S.5.P., Kottayam

by memo datgd 9.1.1990 at Annexurs-V stating that al;ernate
regular appainﬁﬁent had already been made in the post. The
g;iavance of the applicant ié that‘inspite of the direction
from ths Tribunal;Vthé.authoritias did not consider her cass
and that the appointment qf the 4th respondent ﬁo that post

is therefore irreguiar. Accor&ing #a the applicaﬁt,\;ha was
enfitléd to the appointment on comﬁassionate grounds since she
.is a daughter of an E.D.Ageht who was dischargéd from sefvice
on tﬁe ground of medical invalidation in terms of DG, P&T's
letter N0.43-212/79/PEN dated 4.8.1980. It has ﬁeenlaverred
‘in thé application that despitg the diréction“?fom the Tribunal
4the épplicaét.uaé not called for interview. It has also been
averred that the termination‘of her services who haQe been
continuously in service For more fhéﬁ one year without following
the proﬁisiﬁns of Chapter V-A of the I.Q;Act is arbitrary and

illegal.

- 3. ' Thé Pourth respondent though served with notice did

not .appear. In the reply statement, the reépondents-1-3 have
contendsd that the provisions of I.D.Act dd not apply in the

o
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case of E.D.Agents,“that the applicant was also cohsidered
?or.se;ectian along with tﬁe canaidates spansoréd by the
Employment Exchange in terms of the interim order in 0AK-147/87
dated 12¢8.1987, that Shri‘V.A.Joseph, the 4th respondent was
Fuund‘mare éUitable and.tﬁat he ués appoihted as £.0.8.P.M,
oﬁ 2.11.1987, that compassionate appointment is not available
to dependent of discharged E.b.Aggnts and that therefoie the

applicant has no legitimate grievance.

4. ue have heard the arguments of the 1earﬁed counsel oﬁ
either side and have also cére?ully gone through fha documents
prpduced. The reliefs claiﬁed for by the appiicant are
for a daciaratioq tﬁat.éhs is entitled to the protectibn in
| _ChapterIV-A of the I.D.Act and that she is entitled to coﬁtinﬁe
in service as E.D.5.P.M. and that Rule 6 of the E.D.Agents

‘ ié‘vdiﬁ | ' |
(Conduct & Sergice), Rpleszgndijother consaquantial relisfs,
The app;icant has in the application averred that she is
éntitlad to compassionaté appointment since she is a daughter

¢

of an E.D.Agent, who ués discharged from service on the ground
of medical invalidétion. In support,bf,hef élaim, the applicant
}has produced Anhexura;ﬂi, a coby oP the letter of 0OG, Péf
Nm.43-212/jQ/PEN dated 4.8.198Q.' As per this letter, décisiun
was taken to offer a‘suitablé job in E.D.cadre to one ﬁependant
of an.E.D.ugfﬁicial who dies uh;le in service leaving the '
family in uiﬁﬁigent circumstances subje;t to the coﬁditians

applicable to régular employees who die while in service or

a
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retire on invalid pension. No débision is seen to have been
taken for providing empioymant to a dependent o? an ﬁ.D.Aéeﬁt
‘retired on the ground of medical invélidation. Therefore the
cdaim of the applicant basing on compaSsionéte appointment cannct
stand. The*términétion ?P the servicés of the appiicant by
i@pugﬁéd order at Annexure-II is challengedloﬁ the ground that
she has been in qontindous service as-E.DfB.P.M, Kurianadu'frém
26.7.1985 to 1.7.1987 and that therefore she being entitled to
the‘protectimnlof Chapter V-A of the I.0.Act, the respondents
are not entitled td faimihate»her servicés'uithout compliance
with ﬁhe pfovisians coﬁtéihed'in the above Chaptef. " The applicant
filed UAK—14?/87’challenging the termination of her services
andlelaiming protection of the provisions of.Chapter U-A of
the I.D.Act. -This‘applicatién uaé disposed?gy this Tribunal on._
16.11;1989 with a directionvto the‘first respondent to consider
the cléim of the-appli;ant also far regular appointmeﬁé, if she
was Dtheruiée qualified along with other péréons nominated by
ghe Employment_Eﬁchangé l;aving open the other issues for
qbnéiderétiqn>ingappropriate procéedings, if the applicant
Felt further 5ggrieved. Nau the appliéant has Pileq this
application alleging thatthelrespéndehté hauéﬁotconéidered
her case properly and alsovchallanging the termination of her
-éervices on the grounﬁ that it was done in contravention of
the prbvisions of Chapter VU-A of the I;D;Acﬁ.. The respondents
. have contended that the appllcant uho is an t D Agent is not a

workman entitled to the benefits of I1.0. Act and that therefore

o Cqu///// : eeBoes
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this claim oP'the applicant has no legitimate basis. This
Tribunal h;s been,consistentlyvholding the view that E.D.Agents
" of the Postal Department a#e entitled t¢ the benefits of
' Chapter V-A of the I.D;Act. 'in the decision in 0A-42/89, tg uhk%
one of us(Hon'ple Shri 5P Nukerji)zz party and in OA Nos.483
‘and 485/839, this Bench has held tgat E.D.Agents are entitled
to the protéction of Section 25-F and the other pravisiﬁns of
Chapter U-A of’. the I.D.Act and that the tecmination of their
services qithout coﬁpliance uithlfhe‘requiremants of‘Section
25-F is null and void. Therefdre, thers is nﬁ merit in the
contgntion-of_the reépondants‘that the‘applicénf is not
entitled to profection of the provisions of Chapter V-A of
theAI.D.Act. The applicant.uho’hadcuntinuously uorked for
more than 240 days in both the‘years preceding the termination
of her services on 1.7.1987 is entitlad to the protection of -
the provisions of Chapfep V=-A of the I;Dfﬁct and her termina-
tion without FolloQing ﬁhe iegal’requirémenté of Section 25-F
“ I be '
is illegal. The applicant is therefpre entitled tolﬁginstetedﬁ

in service and to the back wages from the date of termination.

5. | | The applicanf has challenged Ahnexure-vtbrder’o? the °
respondent by uhiéh shé was infor$ed that her representation
dated 8.12.1989.§0uld not be granted and that alternatmeregqlar
appointment has.already been'made in pﬁe post., The 4th

raspondent has been appdinted on a regular basis as E.D.B.P.M,

Kurianadu. In the applicaticn though the applicant has stated

.1'7...
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that the respondents have not conéidered{p;operly her repre-
senfation to éonsider her candidaturs takiné into conéideration
af . her past service aﬁd also the fact that she is a daughter
of an E.D.Agent who retired on medical invaiidation, she is
not specifically sought cancellation of the abpointment of the
".4th respondeht. Iniﬁhe reply statemsnt, the respondents have
:céntenéed that a}ong with six canaidates spoﬁsored by tﬁe
Emblayment Eg&hange, the case of the applicant was also
considered gnd\that thé‘ﬁth’reépohdgnt Mz U.A.Joséph was found
"mo.ra ;‘uite;ble'and that he 'was appointed as E.0.B.P.M. on
2;11.195& and that Fofmél drder oP appointment was issued
only after the dispdsél of OA-147/87 since there uwas an
ipferimérder directing that the}results should not ba
pudiéhed. It abpears tﬁat eveh'though the results were not
publiéhéd, the 4£hfréspondent was selected and appointed
,thoughlformal ordervcf appointment was given only later.

o L . -
éut aﬁy'uay, since the selection of the 4th respondent has
ndt been praperly chaliehged in this appligatién, we are of
the viéu that it will be ihproper‘on our éért'to iﬁterfera

in thaf selection; QAnyﬁou;;; the 4th respondgnt can be
aﬁﬁointed and posted only after retranchiné the applicant in
abcofdance with the provisions ef>tha,I.D.Act. ‘Since the
appiicaht has nof begn retrapcheq in compliance uith the

provisions.of Secﬁion'ZS—F'of the I.D.Act, it has to be.deemdd

that her retrenchment did not take effect.

..8...
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e Since the termination of the sérvicas_qf the applicant
‘uas not under Rule 6 of tha'E.D.Agents(ConductAand Service)Rulesv
the questiqn of declaration that Rule 6 is invalid dbes not
arise.

-7. In the conspectﬁs of facts and circumstances, we

allou the application in part, declare that the ﬁerminatian

of the éervices of the applicant ézgvtﬁe post of E.D.B.ﬁ.m.
Kurianadu.uith effact from»1.7.t?87 is illeggi and unjustifiaq'
and we direct ths raspdndents'ﬂ;a to.reinstate‘the applicant

in that post with full back wages. It will be opeh for the
respondents 1-3 to tgrhiﬁate the services of the applicént
after fainstatement, if they aeam it necassary,foilouing the

- provisions of Chapter V-A of the Industrial Oisputes Act,

There is no order as to costs.

Q4Q%ZészgﬁLf—4'-“‘ o . <E§¥§L:é;fg§5"

( AV HARIDASAN ) | . ( SP MUKERJI )
JUDICIAL MEMBER | o © VICE CHAIRMAN
. . . i -
27-6-1990
trs ) e
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R.A.107/90 in OA 49/90

The Sub Divisional Inspector

~of Posts, VaiJam & others - Review Applicant/Raspon-
: dents in OA
Theyyamma Joseph : - Review Respondent/

Applicant in DA

Mr.T.P.M, Ibrahim Khan ' - Counsel far the Review
‘ - Applicant
Mr.M,R,Ra jendran Nair - Counsel for the Review
) Respondent
ORDER

(Mr AV Haridasan, Judicial Member)

In the Original Application, by our judgement qated
27.6.1990 ue declared that the termination of the service
of the Bobgixwed Applicant from the past of EDBPM, Kurinadu
uith affect from 1.7.1987 uas illegal and unjustified and

o

we/directed the respondents 1 to 3 to reinstate the appli-

cant in that post with full back wages. It has been further

" held that it would be open for the respondents to terminate

the services of the applicant after reinstatement, if théy

deem it necessary following the provisiom%of Chapter S5 A

~of the Industrial Disputes Act. The respendénts 1 to 3 in

the Original Application have filed this application for
review praying that théy may be allougd to reinstate the
épplicant in service without giving any back wages. It has
not been stated in the application that there is any error
apparént on the Pace of the records oisgzy other reason
justifying a revieuw of the order exists. Tha reviau is
sought on the ground that the direction to pay back wages
would affect .the public ex-chequer, and that the Madras
Bench of the Tribunal had in some caseﬁ directed reinstate-
mant of the applicantstherein without any direction to pay
back wages. The‘Pacf that Madras Bench of the Tribunal
has ordered in socome basés”féinstatement without back wages

00.2/"'
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cannot be canvassed as a ground for review in this case

because such directiocns ars given taking into account

'the facts and circumstances of the individual cases. That

~the direction to pay back wages would result in ex-cheQuer

to the public fund also is’nut a ground for review. The
remedy open to thé review applicants if they aggrisved

by any di;ection contained in the judgement is to challenge
the same in ai: Special Leave Pstition before the Hon'ble
Supreme Court. So If the Hon'ble Vice Chairman agrees,

the application may be dismissed without notice to thab

respondents (original applicant) by circulation.

‘ L5
: i
(A, Haridasan) v
Judicial Member
‘Hon'ble S.P,MGksr ji, Vice Chairman
N ,//
' q ogres. Th edar oy b
primoamaed v Ut pe
* 6 R R L
© . . 3 ' .
‘ bt §M ()
26.10.90
, Order pronounced in the open court on behalf
of the Bench. :
<§§L(L\‘
(S.P.Mukerji)
- ¥ice Chairman
Q/\I »b~“-’7177\“7"":‘\“y‘_)\l\4. - ’ 26010.90
@’{?J A " t' . ) .
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