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The applicant filed this case challenging the

punishment imposed against him after conducting disciplinary

inquiry while he was in service. But he retired on

superannuation on 28.2.1990 during the pendisy of this
) 5

applicatione.

wooé/

24 The applicant whi&e work;ng as the Station Master

Wwvv’ﬁ_.
at the Ullal Railway Station. Palghat D1v1siono\Annexure-1

memo of charges ‘dated 9,12.1981 was issued to him

contalning the following four charges:

- ®Article 1: That the said Sri Anagur Bhasker,15146
while functiOning as SM/KQK during Feb. 81, hias
committed serious misconduct in that, he claimed
OTA under H & R without obtaining proper sanction
from the competent authority and without performing
extra duty for the period from 4.2.81 to 23.2.81;

\
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Article 23 That the said Sri Anagur Bhasker,SM/KQK
unauthorisedly exchanged duties with ASMS from 9.2.81
to 12.2.81 and from 16.2.81 to 23.2.81 with a view to
claim OT allowance:

Article 3: That the said Sri Anagur Bhasker on 14.2.81,
took up the duty of Sri K. M. Balakrishnan ASM from 8 to
12 and claimed OT duly marking the muster roll as Sri
Balakrishnan present for the whole day on 14.2.81 from
8.00 Hrs though Sri Balakrlshnan had actudlly performed
22 to 24 Hrs. duty only
Article 43 That the said Sri Anagur Bhasker, had delibe-
rately foregone weekly rest during 10.2.81, 17.2.81 and
17.3.81 and claimed OTA even though RG was available,
without gettlng exemption under Rule 71 (D) of HOER"
3. After conductlng the enquiry the 1nquiry officer submitted
a report ‘dated 20.7.84 finding that the charges in reSpgct of

article.2, 3 and 4 are not proved. Consideriné the report,
the disciplinary authority passed Annexure A-7 p:oceedings,
"rejecting the report" and renominating the Same inquiry
Officerfto'éonduét_a fresh énquiry in the charges framed ‘
againstf'the applicant under Annexure A—l dated 9.12.1981.
Thereafter a further inquiry was conducted froﬁ the stage.of
59th question and the report daﬁed 4.,12.82 was submitted with
the folleowing findings on the chargess:

" Findings:

Article I Proved

Article II Proved -
Article III Not Proved
Article I¥ - Not proved."

4., . The disciplinary authority after considering the report

‘of the inquiry officer passed Annexure-15 penalty order dated

28.1.1983, by which the applicant was'plqcéd at the minimum

of R« 425 in the scale of pay of s 425-640 for & period of
three years (NR). The applicanf filed Q.é. 1302/83 before

the High Court of Kerala,without filing an appeal,which was
dismissed.  But he filed Writ Appeal 104/83 against the
judgment of the Single Judge which was also heard and dismissed

with* the direction to the Divisional Railway Manager to
entertain the appeal against the punishment order if the
applicant decides to present the same within a period of one
monthe  Accordingly the a@pplicant filed an appeal, Annexure

A-16, before the appellate authority,which was disposed of



. by the order at Annexure A-17 dated 8.2. 1988-modifying the

punishment order with the following conclusion:

"It is,however, seen that Shri Anangur Bhaskar has

been subsequently promoted to grade Rs. 455-700 with
effect from 1,.,8.83 (proformd from 1.8.1982) at the
time of restructuring of cadre. He has @lso been
promoted to grade Rse 550-700 with effect from

1.8.86. This has been done because of the inoperation
of the punishment, consequent on the interim orders

of the Hon'ble High Court of Kerala., The punishment
may, therefore, be modified suitably, taking the
monetary aspect Of Rs. 5, 580/~ into consideration.
Accordingly the punlshment is modified to one of
reduction of pay in grade R, 1600-2660 and by fixing
the pay 8t &s. 160Q/- for a period of nine months (NR)."

 5. The. appllcant submitted a revision petition against
the appellate order Whlch was dismissed by Annexure A-19
order dated 8.7.1988.

6. _The applicant is challenging the Annexuré‘-llmemo
of cha;ges, Annexure-15 order of punishment, Annexure_i7
order of the appellate authority and Annexure-19 order
passed on the revision petition.

Te ¢he 1earned comnsel for the applicant raisea the
following contentions: | |

i) the fourth respondent's decision to reject the
inquiry report submitted by the enquiry officer
and to conduct & fresh inquiry 1s against the
provisions of Rule 10 of the Railway Servants
(Ddiscipline & Appeal)Rules 1968.

ii) The second inquiry conducted in this case is
vitiated as violative of the principles of natural
justice because of the failure to give earlier
proceedings of the firstinquiry, major portion of
which was relied on by the disciplinary authorlty
for imposing the punishment in this case,

iii) The punishment imposed by the disciplinary authority

without giving an opportunity to the applicant,
especially when there is diSagreement by him with

the findings of the inquiry officer is illegal
and the entire proceedings are vitiated om that
ground. and .

iv) The failure to give a copy of the inquiry report
to the appllcant before the imposition of the
punishment also vitiates the pun;shment order.
8.  The respondents have filed a detalled counter
affidavit denying all the averments in the application. They
have stated in the counter affidavit specifically that
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inquiry officer.submitted his reéort Exte R—l(f,,-finding
that only EE/'flISt charge against the applicant has been
proved,/the fourth reSpondent,the disciplinary authority,
.“felt that it is feas;ble and pr@per to remlt the case to
- the very same inquiry officer for further inquiry and

report; -This was doné in due consideration of the
complaints of the applicantee.® So the fourth teSpondent
nly ordered a "further“ inquiry and not a “freSh" 1nqu1ry-
They have also submitted that Annexure A—15, Annexpe A-~17
and Annexure A-19 are legal and Yalid orders and-they are
not liable to bé set aside by this Tribunal.

9. We have heard learned counsel appearing on both

sides and carefully perused the documents.

10 v The flrst contentlon raised by the appllcant ralates

vto'interpretation of sub rule 2 of Rule 10 of the Railway

Servants (D&A) Rules 1968 which is quoted belows

“ The disciplinary authority, if it is not itself
the indquiring authorlty may, for reasons to be
recorded by it in writing, remit the case to the
inquiring authority for further inquiry and.report
and the inquiring authority Shall there upon

proceed to hold further induiry: acccrdlng to the
'prov1smons of Rule 9 as far as may be.®

11, The disciplinary authority While conducting:; the
inquiry tﬁrough the inquiring authority after receipt of
the inquiry report is of 6pinion that the inquiry h2s not
been conducted properly he may record the reason thereof
and remit the case to the inquirling authority for further
'inquiry and submitting‘report. Thereafter the inquiring
authority shall follow the proceduré under Rule 9 so far
as it épplies for continuing the proceedings and completing
it in accardance_with the directioﬁ of the disciplinary
auﬁhority. The disciplinary aﬁtbority hés no power or
jurisdiction to Set aside the original inquiry report and

direct a fresh reinqmiry as ¥£ an appellate authority as
S
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indicated in Annexure A-7 order passed in this case.
The-disciplinery authority cannot arrogate to - himself the
powers of the appellate authOpi;y SO as to examine the

findings and conclusion of the inQuiring authority and

. 8et aside the sames The maximum that can be done by him

‘is only to cons;der the report and elther agree with the

flndlngs and COnCluSlonS therein or disagree with the

views of the inquiry officer. In case if he is disagreeing
he may either follow the procedure for recording his
reasons and impose the'pun;shment after'giving noﬁiee‘to
the delinquent employee or remit ;he matter‘to'ﬁhe

inquiring authority agéin for conducting ‘'further inquiry'

@an the linesindicated by him in the written order.

12. In the instant case thOugh the respondents had
stated in Annexure-8-7\orderAthat»inquiry report is set
aside énd remitted thevmatter‘for fresh inquiry he had
actuellf directed to conduct a.further inguiry to be
conducted byethe seme induiring authority in respect of
the_same charges from the étage ef 59th question so as to
recﬁify thejmiétake‘cpmmitted by the inquiry officer in

the original inquiry. This is made very clear in the
counter affidavit. it is stated that the fourth reSpondent

came to the conclusion that "it is feasible and proper '

‘to remit the case to the very same inquiring authority

for further inquiry and report.” The applicant was

unambiguously told that what has been ordered 'is a

"further inquiry" andvnot a "fresh ianiry“'as COntended

by the applicant. The learned counsel\for the respondenss

referred to us Annexures A-7, A-8, A-lo, A-11, a-13 and
A-14 in order to satisfy us that the fourth respondent
had}decxded to conduct further inquiry and remitted the
matter;te the same inquiring authority. According to

the learned counsel, the further inquiry was conducted
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by the inquiry:afficervotrictly in aceordance with sub
rule 2 of Rule 10 of the Ruies. 6n going through the
documents we are setiefied that it was only a further
inquiry contemplated under the Rules 9 and 10 of the Rules
in respect of the same charge covered by Annexure-i dated‘
9.10, 1981 through the same inquiry officer. 'The'inqeiry
: proceedings Annexure-14 also support the stand of the
learned counsel forihe respondents.
13. jThe duty of the Courts or Tribunols is to find out
the reality and decide the issues in the intereSt:of justice
notwithstanding techoicalities and technical pleas. The.
Supreme Court in Union of India Vs. Jyotl Chit Fund and
Finance, 1976 3 SCC 607 held:

”ProceSSual law is nelther petrified nor purbllnd but

has a simple mission- the promotion of juStice.’'The
Court ‘cannot content itself with Playing umpire

in a technical game of legal skills but must be
~*activist' in the cause of deciding the real issyes
between the parties. And one guidgng principle is

not to exaggerate the efficacy of procedural defects.
where issueS of public concern are involved and a =
a_public. authority vitally interested in .the correct
Pprinciple alerts- xx the attention of the caurt to the

problem®.

Having regard to the facts’and circumstances of this case

the order at Annexure A=7 Onlyvgives 2 mistaken version

of what actually happened 1n thls caSe. By passing the

above proceedings the dlsciplinary atthority really intended
¥x only to conduct a further inquiry as contemplated in

Rule 10 read with the provisions of Rule 9 éDd not a fresh
inqoiry and he had not actually set aside the earlier report.
Hence we are of the view that there is no substance in the
first ground raised by the app;géant.

14. The ground No. 2 and 3 oan be considered togeGMer.

With regard to the second ground urged by the learned counsel
for the applicant we feel that the applicant has é_strong
case. It is seen from Annexure A-12 that'the'applicant

submitted a letter during the course of the second inquiry
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requesting production of some documents and findings entered

into by the inquiry officer duri%g/she course of the inquiry.

these v
According to the applicant/documents have been relied on and

they are required for shaping his défence.f But this tequest

was rejeeted as per Annexure A-12 order stating that only
the findings accepted by the disciplinary authority need be
sent to the charged employee. Though in the second inquiry
proceedings as evidenced by Ext. R-1(a) only questions from
Sl. No. 60 onwards alone were asked and the inguiry report
and orders of the disciplinary authority and the appellate
authority disclose that matters covered by earlier questions
before question No. 60 were also referred ﬁo and relied on
for coming to the conclusion. According to the applicant
the denial of relevant documents and materials even after
request of the applicant has §rejgdicely affected him_in
meeting the charges levelled against him and there is
violation of principles of'natural justice. The Supreme

Court in U.P.. Govt. Vs. Sabir Hussain, AIR 1975 SC 2045

considering a more or less similar issue held as follows:

" purther, it is an uncontroverted fact foupd by courts
that no copy of the report, findings and “comments"

of the Enquiring Officer, was supplied to the
delinguent servant. -Another undisputed fact is that
no copy of the enquiry report and allied documents
was given to him even when he applied for the S3me

' in order to file an appeal to the higher aythorities
against the order of removale. The servant was told
that he was not entitled to those copies excepting 2
copy of the impugned orddr of punishment and that
too, on payment of Rse 3/- as copying charges.

In view of these stark facts, the High Court was
right in holding that the plaintiff (respondent)

" was not given a reasonable opportunty to show
cause against the action proposed to be taken against
him and that the non-supply of the copies of the
material documents had caused serious prejudice to
him in mdking a proper representatione. There was a
disobedience of the mendate of Section 240(3) of
the Government of India Act, 1935 and the impugned
order stood vitiated on that score alone. Reference
to Rule 5-& of the Appeal Rules, mdde by the High
Court im support of its conclusion, was unnecessary
because application of that Rule to the employees
of the Jail Department had been expressly excluded by
Rule 6 of the Appeal Rules. Moreover, Rule 5-A was
inserted in 1953, while we are dealing with a removal
order made in 1948."
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theép//

15. The further contention of/applicantthat the applicant_-
was néﬁ giyen opportunity before imposing the punishment
because he is entitled to @ notice due to the disagreement
by the disciplinary authority Qith the findings‘of the
induiring authority'is also well founded. ihe penalty

order Annexure A;15 shows that there ié disagréement by ther
disciplinéry authority so far-as_the findiHQSEHchoﬁclusions
of the enquiring authority in respect Qf thé chagge ﬁo.B;

The relevant portion is extracted below for.references:

“In his final report Submitted on 4.12.82, the
Enquiry Officerhas held charges listed under article
I and II of this office charge memorandun Noe. J/P.65.
/Tfc.Bills/1/82 dated 9.12.81 have been proved -
whereas charges framed under article III and IV

- of the same charge memorandum have not been proved.
I have studied the proceedings of the further
enquiry @s well as the report submitted by Enquiry
Of ficer very carefully. I accepted the repott of
the Enquiry officer that charges framed under
article I and article II of this office charge-
memorandum No. J/P«65/Tfc.BEills/82 dated 9.12.81
are proved. In addition, I also feel that charges
framed under article III of the above mentioned ,
charge memorandum dated 9.12.81 are also proved.
To - this extent, I do not agree with the report
submitted by the Enquiry Officer. -

I agree withthe report of the Enquiry officer that
.charges framed under articlé IV of the a@bo¥e @. ... .
mentioned charge memorandum dated 9.,12.81 are not
proved.® ’
"16. From the above conclusion of the disciplinary o
: . : (advewe b TN orpplicant)
authority it can be seen that there is disagreementhby the
-disciplinéry,authority with the finding of the enquiring
authority in respect of one of the charges €overed by
article~-III.  Under theSe circumstances the disciplinary
authority cannot proceed with the furthér steps without '
notifying the decision to disagree with the enquiring
_ authority to the applicant. It is incumbent upon him
to give the applicant an opportunity to explain his views
pefore actually imposing the punishment on hime It has

been admitted that no such notice has been issued or

opporfinity was given to the applicant. We have recently
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considered this issue in detail in. Te Ke Gopinathan V.

Union of India and 4 others, C.A. K. 259/88, the same
Bench held as followss

".. By taking a unilateral decision behind the back
of the applicant who was found to be not guilty on
the first and khird elements of the charge, the
disciplinary ashority has violated the elementary
principles of natural justice and the principle

of reasopable opportunity enshrined under Article
311(2) of the Constitution of India. It was held
by ‘the Supreme Court in Narayan Misga V. State of
Orissa, 1969 SLR 657 that if the Enquiry Officer
exonerateces the charged officer but the disciplinary
authority disagrees, the charged officer must be
given a notice before the disciplinary authority
comes to @ conclusion against hime The following
observations made by the Supreme Court in that case
will be pertinent to be quoted:

"Now if the Conservator of Forests inteaded
taking the charges on which he was acqultted into

account, it was necessary that the attention of the
appellant ought to have been drawn to this fact and
his explanation, if any, called for. This does not
appear to have been done. In other words, the
Cconservator of Forests used against him the charges
of which he was acquitted without warning him that
he was going to use theme. This is against all
principles of fair play and natural justice. If
the Conservator of Forests wanted to use them, he
should have appraised him of his own attitude and
given him an adquate opportunity. Since that
opportunity was not given, the order of the
Conservator of Forests modified by the State
Government cannot be upheld. We accordingly, set
"aside the order and remit the case to the Conservator
of Forests for dealing with it in accordance with
law. If the ConsServator of Forests wants to téke
into account, the other two charges, he shall give
proper notice to the appellant intimating to him
that those charges would also be considered and
afford him an opportunity of explaining them'
(emphagis added) (in the above quotation the term
‘acquitted' was with reference to the acquittal
by the enquiry officer and not by any Court)..."

- Similarly in M. D. Mathew V. Union of india and two
others, 0.A. 478/89, this Bench in which one of us
(Shri N. Dharmadan was a party considered an identical

gquestion and held as followss

"... Legal gosﬂion on. this subject is well settled
that when there is disagreement between the

enquiry authority and the Disciplinary Authority
with regard to the findings and conclusions to the
disadvantage of the delinquent, before the
imposition of punishment on the delinquent, he
should be given an opportunity of being heard.
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Fairness requires such an opportunity to be given by
the Disciplinary Authority. This Tribunal is
consistently taking the view that such an opportunity
has to be given to the delinquent Government employee
in the interest of justice before the imposition of
the punlshment or pa551ng adverse orders in that
behalf.. oo . . -

17. The learned counsel for the applicant also placed
cons;derable reliance on the latest judgment of~the Supreme
court - in‘unlon of “India V.‘Mehd Ramzan Khan, JT 1990(4)SC 456
and submitted that the whole‘enqulry proceedlngs are
vitiated becaﬁse.of the fai;ure on the part of the
disciplinary'authority iﬁ'serving‘a copy of the en@diry
report before imposing ﬁhe punishment. In this case |
admittedly the enquiry report waé'served on théjeppiicane

along with the punishment order th. A=-15. There is no

~ explanation by learned counsel for the respondents for

the failure to serve a copghgf the report in advance before
But
imposing the punishment. /’hn submitted that it has been

made clear in the decision that the principles 1laid down

therein_haS'only proSpective applicatione.

19. Having considered the matﬁer iﬁ'detail, we are of

the view that the ﬁﬁplicant iS~entitleé to eucceed.
Accordingly, we quash the impugned orders at Annexure " - .
A—1s, A-17 and A-19 and‘direct the respondents to restore
the applicant in hié grade effpay and grant other conse=
Quentiai penefits legally-due to him as if there was no |
punishment. This judgment will not stand in the Qay of

the reSpoﬁdents in taking appropriate-action against the
applicant permlssxble in law in case the respondents decide

£o do-so- Tn the kesult, the appllcatlon is allewed.L.There

will: be no. orders as to costse

‘ '.3’-/2}905 30 w020 -
(N. Dharmadan) , (8. P« Mukerji) :
Judicial Member o : Vice Chairman
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