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T~A.N68f51/87;262[86 88/87 and . 318 of 1986 and 0 A ND 482 of 1986.

e "7':'_'1",

",‘

(The Order of the Trlbunal uas dollvered by Snrl G, Srebdnargn Nalr,
Judicial, Member) - R L

- s ame e — - -

The core aof the Controver sy in thuSL cases relutes to thu
inter se senlorlty ‘be tween cortaln dlrect LGCfUlts ta thp Indlan 3
Forest Serv1ce, for shqpt :tha I.F.S. and_some p:qmotees,to the

I.F.5. from the State Forest Service.

The thrce appllcants in T.A.51 of 1987(0.P. 7140 of 1983 on
the file of the High Court of Kerala) shri D. Sundana Rao, Shrl.
Kousal K. Srivatsava and Shrit“.Balachandran Thampl, and the two
applicants in T.A.262 of 1986(0.P.323 of 1983‘an tﬁé file ‘of tho
High Coutt of Ker5135 éhri Vijayakumar Sinha and Shri Shyam Dhar
are diredﬁ1berDitgeqf£§hé”year 4957;”'Thé/4thff¢épbndént:inf
T.A.88 of 1987(0.P.8937 of 1983 on the Pils of the High Court of
Kerala) Shri I:M;Manoharan?iéfa dircct récruitlb%*ﬁﬁé‘yeéf*ﬁ97é;?
while the third respondent therein Shri Rajendra P;JShdbma, qu'
is the appllcant in 0. Q 482 of 1980 is a- _1rect rucru1t of the';‘
ycar 1975, Respondents 7 to 14 in T.A. 51 of 1987 are promotens
from tho State Forast SDerCu. of thcm, the 7th respopdent Shri
q.John K01lparamb11 is the applicant in T.A.88 of 1987 dnd the
9th rospondent Shrl P Uljayaraghavan is the appllcant ln T.n.318
of 1986(0 P. 348" o? 1984 on the Pile of the ngh GCourt of herala)
Respondents 4 to 6 in T.A.318 of 1986 are respondents: 3 to 5 in

0.A.482 of 1986G.

In T.A .51 of 1987 the appllcants havu prayod For leatlon
of their senlorlty above’ the roapJndLnts 7 to 14 thmr01n. In
T.A.88 of 1987, the applicant,has prayed for declaring his
seniority above respondents 3 and 4. A similar claim is Qfgéd

by the applicants in T.A.318 of 1986 as well wherein respondents

A
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S‘éndv4:ihl%gﬁ.88 of 1987 h@ﬁe been implcaded as respondents
B‘dnd 9. Qoth these applicants claim the yoar 1969 to be assigned
to them as the yéar of allotmeént. In. 0.A.482 of 1986, ﬁhe‘appliCant'
has prayed<that'he ba déblared'aS‘senidr ta'réspondcnts 3 to SIth@rein,

who arc respondents 4 to 6 in T.A.318 of 1986,

In the applications .Piled by the direct recruits there is also a
claim for salary in the senior time scale:uith effect from the date of
theirfcdnfirmatibh in servica. The.appliCants in-T.A.STIDf 1687 and

T.A.ZGZ of 1986xHave brqyed for thls rclluf from 1- 3-19809 while thm

appllcant in U.\ 4uz of 1986 has clalmud it ulth effect From 5-3-1978.

The applicants in T.A.51 of 1987 and in T.A.262 of 1986 seek to
quash G+0.Rt.No.3336/79/GAD dated 25-5-1979 issued by the Government
of Keralafmaking'a bass in the departhntal axamination a condition :
for pramotion of an officaf to .the sonior scale of the I.F.S5. in the

case of officars of the year of allotment 1977 onwards.

The dircct récruits allege that naones of tho prsmatees‘had
continucusly officiated in a senior post pfiar to thoii épéointment,
to thebl.F;S. ghAé roguléf basis dn 12—9f1980 and as such thair earlier
serviéei¢annqt be reckumed in assessing their sanicrity vis—a—vis the
direct rocruits. ﬂccordlng to them, Shri RdO, the first appllcant ln

...51 of 1987, who happuno to be the Junlor mogt amhnq the dlrLCt
recru1ts of 19?7, vas contlnuausly afflclatlng in a senior post Prom
16~7-1980 onwards. On this hremisa it is urgud that the promotoes

cannot clalm an year prior ta 1977 as theo y ar of allotmunt and that
they huVL tg be rﬂnked below the dlrbct recruits of 1977 As against
this, thu cantuntlon of the promutucs is that thn appllcants ln
T.A.51 u? 1987 cummenccd th01r “fflCldtldn in the scnior tlmu scale
only in . 1981 and in 1982, whoreas the prqut”es had rﬂndcred

continuous off1c1wt1an in a senior post Ulth offect from 20-11- 1978

...‘3
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pursuant to G.5.Ms.Na.516/768/GAD dated 20-11-1978 issued by the
Government of Keralas: It is emphasiscd that cver since that.

ordor they had begen officiating in seniar pog

reversion. The spccific casc put forward by the applicant in~

T.1.88 of 1987 and in T.A.318 of 1986 is that the dirsct rocruit
who has officiated in a sznior post prior tu their datc of
continuous officiation is Shri C.T.5.Nair and as his year of

allotment is 1969, thoy are also entitled to be assigned that
year. Since respondents 4 to 7 in T.A.318 of 19686 have been
solected to the I.F.S,. prior to these applicants, tho applicants
do not claim seniority ag against thom, Both the applicants‘in_{
T.A.318 of 1986 and in T.:.88 of 1987 have stressed that in any
event as théir namos have been includod in the list precpared by
the Selection Committcs on 21-12-1979, atleast from that date -
thoy have to he trcated as uffiqiating’in a scnicr post'and
thus cn any account, tho dirdet recruits who have started -
officiation in the scnior time scalc only later cannot be
placed above them.

for a proper appreciétiun af the disputé, and for an
effective adjudication of the same, the gencsis of tho I.F.S.,
the rules reiating to the recruitment, appointment by prqmotian,;
ruguiation cf seniority and allied matters haVB;td be scannead.

The I.F.S. was constituted oftsr the constitution of the
Indian Administrative Scrvice and the Indian Police Servico.
The Indian Foresst Service (Rocruitmunt) Rulcs 1966 provides the
method of reeruitment to the scrvicec., AfPter tho initial
canstitution of the service, thc subscquont recruitmcnt to the

scrvice is froum threc strecms - from the open market by a

competitive examinatiocn; by sclection of persons frum amongst

‘o"o ‘. 4
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the cohmissioned officers and by promotion of substantive members of
the:Stats Forest Scrvice, - The Indian Forost Se rVLCe(Appolntnunt by
Pramatlﬂn) RGQUlutlJHS, 1966, lays down the prav1813ns dealing with
prﬁmgtlun of Stqta Forcst SﬁrVLCL -O0fficors. Hccordlng to Regulation
3 a Committee is ta be constituted for tho nurposo'uf preparing a
list of suitable officers from the State Foruest Scrvice for promation
to the I,F.5, Tho list is ta bo Faruardgd tp the U.P.S.C by the
State Goveérnment and the list as finally apbroVad by the U.P.S.C.
shall ?orm.fhe‘sclect list.of the mamburs of the Stote Forést Servicc.
Reguleation 8 DP]VlduS that appointment oF th members aof the State
Forest Service from tha 'luct list-to pdsts borne on the State cadro.

shall be made in GCCerﬁﬂC“ u1th th” Dr)JlSlqﬂQ af Rulc 9 of th

@

I.F.S.(Cddre) Rules. But, where-administrative sxlgoncics so
require, ‘a member of the State Forost Service whose name is not
included in the select list may be appointsed.toc a cadre post in

certain conditions. The Indian Forest Service (Cadre) Rules, 1966%
defines cadre post as meaning any of the posts specified under item
1 of cach cadre in the Schedule to the Indian Forest Service
(Fixation of Cadre Strength)ARegulatians, 1966, and provides that
the strength and Eamposition cf zach of the cadres shall be as
determined by Regulations made by the Central Govérnmeﬁt in
cansultatidn»uith'the‘State‘Governmont._ Temporary appointment of
nan—cadrb'offlocro to cadre posts is regulated by Rula 9 uhlch is

~as follous:=

"g, Tumporary appﬂlntm_nt of non~cadrc JF(lC“ru te cadre po sta.—~

(1) A cadre past in a Stote may be filled by a person who is not a

cadre cof Tlcar if thu State Government or any of its Hzads of Department

to whom the State Government may delegate its powors of making
appgintments to cadre posts, is satisfiosd--

(a) that the vacancy is nut likely to last for more than
thrmeﬁmgnﬁhsgvggn

.0.0-5
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(b) that thcre is no suitable cadro officer available for
filling .the vacancy;
Provided that where a cadre bost-is filled by a non-sclect

list officer, Uraa salﬁct list officer who .is not next in order
in the select list, under thié»sub—rulg; theo State Gwyarnment
shall FarthQiﬁH repQrt the fact to thc Centr&l.Gavarnménﬁftoggthar
with tho reasons:tharofar.
.;. (2).uhofe in:any State a person sther than a cadre offlcer is
appuinfed‘ta a cadre post for a period exczuding three months,
the State Government shall forthwith ruport the fact to the
Contral Government togother with the reasons for making the
appointment. |

Providad,thaﬁ a2 non-scluct list officer, or a sclect list

officer why is not next in order in tho sslect list, shall be

appointed to a cadre post nnly with thc prior concurrence uf the

Central Government.
(3) On roceipt of 2 rcport under sub-rule (2) or otherwise,
the Central Government may direct that the Statc Gavernmcnt

shall terminate the appoinémant of such perszn and appoint
thercto a cadre officer, and wherc ony difectian is’sa.issued,
the State Govarﬁmant shall accordingly give effect thercto.

(4) Wherc a cadre post is likely to be Fiilad by a:persan
who .is not a cadre officer for a periocd excgading sik:munths,
‘the Central Government shall fegﬁ;t tho Pull facts to. tho
Union Public Service Commission Qiéﬁ the.réaséns Por holding
that no suitable officer is.dvailablo‘%or filling the post and
may in tho light of the advice'givan by the Unidn Publid'SBryice
Commiséidn give suitable directijﬁ:ta'the State GQVGrnment

concernad, ™ ’ ’ S

'.oo.¢v6
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are fundamcntal, emerge,  They arc:-

(1)
(i1)

(iv)

(v)

Normally every cadre post is to be filled by a cadre afficers

Such a paost can be filled by a non-cadre officer only when
the appointing authority is satisfied that the vacancy is

not likely to last Por more than threc months or that thers

is no suitable cadrc officor available fur filling the
vacancy

Where a qadre poét is filled by & non—selec? list 5?Ficer,
the State Goverhmﬁnt is.td report the fact to ths Central
Bovérnmaat together with reasons thmiefsr;

It is opgn to the State Government to fill up a cadre post
by a svlect list ufficor provided it lasts only for three
months; |

Where a ﬁemson other than a cadre officer is appdintcd to
o cadro post faor a period exceeding three months, the

Statc Government is to report the fact to the Central

- Government together with the reasans Por making the

(vi)

(vii)

appointment;
N non-sclect list officer can be appointed to a cadre post
only with the prior concurrencc of the Central Governmant,

if the apéointment,isfor a period in cxcess of three ﬁonths;
and ;

If a cadre post is proposed to be filled by a person wha is
not a cadre officor, for a period dxceeding six'msntﬁé,' |
the Cantrél Government is to report to the U.P.5.C.and

to give suitable directions to the State Government dn

"

its advice.

e
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The Indian Forest Service (Fixation of Cadre Strongth) . .
Regulations, 1966, providos that the posts borne an, and the

.

strength and compositicn of the cadre of the I.F.5. in cach of

tha Status shall be as specified in. the Schedule to the Regulations,

The assignmont of the year of allotment is govsrned by the Indian
roroest Sefvice (Regulation of SQniofity) Rules, 1968, Aédbrding
to clause (a) of Sub-rulo (2) of Rule 3, the year of allotment

of an officer appointed to tho serviee by direct iacruitmcnt,
shall be tho year following the yegar in which the compotitive
examination was held. Clause (c) of Sub-rule (2) of Rule 3

deals with the ycar of allotment to bs assignad to a npramotcea,

It is extracted hercunder:=
"(c) where an officer is anpointod to‘thé Service by
promagtion in accarddnoe with rule 8 of the Recruitment
Ruleé, the year of allotment aof the.juniarwmast among the

officers recruitcod to th#Service in accordoncs with rulc 7
or if no such officer is available the year of allaotment of .
the junior most amohg.thc officors recruited tu the Service
in accordance with rule 4(1) of these Rules who oFFiCiatsd
’cuntinuuuslyvin a éonior past from a date carlier than the

date of commencement of such officiation by thu formers™

There are four Explanations to the clausc of which Explana-
tions 1 and 2 which are very relevant in these cases are also
cxtrocted hercunder:-

"Explanation 1.~- In respect of an officer appointed to the

Service by promotion in accordance with sub-rule (1) of rule
8 of thc Recruitmont Rulas, the period of his continuous
aofficiation in a scnior post shall, far the purposes of
determination of his ssniority, count only from the date of

0'00'008.
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the inclusicn of his name in the Sclect list, or from the date
of hisEoPPiciating appointmaent to such senipr post, ‘whichever
i's later. |

Provided that wheras on officer is appointcd to the Sorvice

by pramotion under rule 38 of the Reecruitmont Rules on the basis
of his name having beun included in the first Sclect List prapared
by the Selection Committos constituted wnder regulatiaon 3 of tho

Indian Forest Scrvice (Appointment by,Prumatian) Ragulaticns,
1966, the period of his continuous officiation in @ seniosr post
ar post decleorod equivalent thercto prip: to the dote of the
inclusion of his name in the first Sqlect Liét-shall also cbhnt,
if such officiation is appraved by the Contral Government in

consultation with the Commission.

Explaﬁatian.Z:— An afficér sh:ll be déemad to have afficiated
continuously in a senior post from o certain date if during the
period from that date to %ha dote of his confi%matian in the-
senior gfade he continuces to2 hold withsut any break or raversion
a scnior post atherwise than as a purely temporary or local

arrangomant,

The fPixatiaon of pay of the officers in the Scrvice is governed by the

Indian Forest Service (Pay) RPules, 1968,

The year of allotment to which the promotees, mainly the

applicant in T.A.88/87 and in T.7.318/86 a:a,untitlad_to"uill have

to be decided Pirst. Since Shri John, the applicant in T.A.B88/07,

is the senior among the two, and as thae inter sc seniority cannot be

questioned, ‘it falls to be decidud as to from which date, if any,

Shri John had becen officiating in & senior post, for, according to

clause (c) of Sub-rule (2) of Rule 3 of tho Regulation of Scniority

Rulcs his year of allotment is to be fixced with refercncc to such.

date, and having regard to the yoar of allotment of the junicr-most

.'....Qg
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direct recruit, S5hri Rao. At this juncturs, an argumcnt advance
both by Advocate Mr.T.R. Govinde Wariar appearing on behalf of the
applicants in T.A.51/07 and T.ﬁ.262786 and by Shri C.S. Rajan an
behalf of thc'4th-ruspahdant in T;ﬁiSD of 1957 and the 9th rospon-
dent in T.A.318/06 has to be referrcd to, as it would affect the

interprotation to be placed on clause (c) of Sub-ruls (2) a% Rule
3 bf'th@ Ragulatimn'DfVSoniarity Rulocs, 1t was submitted'by thom
that the forhbrlpor%iﬁﬁ of tho clausa s%whds'by itsclf, and giving
the ordinary grammatical maahing to it, as is’féquirud ta bo giVQn,

since there is no ambiguity, tho provision has to be interpreted as

meaning that wherce an officer is appointud to the scrvice by

6}

h

O
“h
o

G

praomotion in accordance with Rulc O Recruitment Rules, the

al

allstment of the junior-most

ycar of allotment shall be the ycar o
among"ﬁhe officers rocruited to the ssrvice inm accordance with
Ruls 7. If was pointsd out that the wores 'who officiated
continuously'in a sénid' pasf from a ¢ate carlier than tha dato

of cohmencament af such afficiation by the former' guvern‘dnly:ﬁha
juniorwmost'officer recrulted t¢ the scrvicae in accordanée with
Rulc 4(1) of the Rules and not the junior-most among th¢ omFicors'
recruited in accordance with Rﬁle 7. o do not agroe.  Even on

a grammatical interpretation, we arc of the vicuw that the con-

cluding portion of the clause applics both ta the roecruits under

Rule 7 and to those under Rule 4(1) of tho Recruitment Rules,

it is:quifélbbviéus:that>th¢ objcct of the ciaus@ is for Fixatiah
of sahiority of tho ﬁrcmutzus gégja—vis the diruct rocruits. It

is too well-knoun thaﬁ fha-pfﬂmutucs sbtain promotion aftor a
prctty lang ﬁanuro.in tﬁé Statu Forest>Survicu; ”ﬂo duubt, a dircct
r&crﬁit may dosire to have tho scniority of the prammﬁsu rackonod

only'Ffom the datc of his Gntarihg the I.F.S5. But the promatee

‘.".....,..10



would like to have it cven from the date of entry into the State
Forest Service. Theo manlf st object bshind the cleause is to

maintain a balance batueen the two, A similar provision is -there
in the Indan Administrative Service (Recruitment) Rulos and in
the Indian Police Service (Recruitment) Rulos.: All alung the

Supreme Ccurt and tho various High Courts have boon inturproting

©

the clausc ﬁéking the concluding poftion-agplicablu both to th
direct rocruits as well as to tho recruits under Rule 4(1) of the
Rec:uitment Rulqs; A Bench of this Tribunal, to thch anc of us
was a party (Shri G Srcedharan Hair) has also teken tho sume view

in the decision in K. Ramachandran vs. Union of India and others

(Order in T.A. No 536 of 1906 datod 13th April 15906).

For d'propdr determination QP‘thg yoar of allotment af the"
promotec,.éhé first thing to be dﬁno'is ts Pix tho datc of
commengameﬁt of his officiation in a sgnior bust} Then it has to
be ascertaincd who is tho junior-mast dircct rooruit uholua3 

continuously officia ing in a sunior post immodia 1tely before that

date: In view of Explanation 1 to clause (c) of Qub rulu (2) o

Rule 3 of thu R”gUlutlun of SbﬂlJrlty Ru* 8, in. tho casz of a

promotce tha poriéd of his Cantinusus officiation in a scnior

post shall, for the purpuosc of Qatarminctiun cf hisvs&niority,
count only from the datc of th: inclusion of his name in the

scledt ‘list, or from tho date of his officiating appointment to
such senior post whichever is latcr.  The promotoe mayvcantinuausly
officiate in a senior post even before the inclusion of his name in
the select list, It is also possiblc that he may start his
officiation only subscquent to the inclusion of his name in the

select list, But in cither case, cuntinucus officiation is a must,

seeell
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for the attraction of clause (¢) of Sub-rule (2) of Rule 3 of tha
Regulation of Sénisrify Rulos. Naturallys in case there is no
such mffiﬁiatioﬁ, there is no scmpa”ﬁaf Fixafian of Schiarity

and assignment of the year of allotment under the aforesaid
clause, and going by gcneral prihciplus, the secniority will be

govarneq.anly:by the date of regular appointment to the I.F.S.

Therc wes consid@rablo discussion - at ‘the bar 5n the guastion
whether éven if tharé is a9fficiation in a scnior paét'byla-=
prumataé,iitican:do duty, if it is not sancticned by tho Rules
and is ‘illegal sn that acecaunts The question that arises in

that tontext is whether the . services rendercd by a promotce in
a cadre post to which he is appointed not in compliance with
Rule 9 of the I.F.S. Cadrec Rules would amsunt to officiation in

that post Fbréthu‘purpﬂsb 5f clause (c) of Sub-rule (2) of Rule
3 of the Regulation of Seniority Rules. As has been pointad out
earlicr, nérmally a cadro post is to be Fiiled only by a cadre
officor. ~ The power of tho Statec Government to fill up a cadre
post with: a non-select list officer is feottored by the th
provisos, the first onc to Sub-rule (1) of Rule 9 and the other
to Sub-rule (2) of the Rule. Indced, tho Statc Government has
tho pouer\of making the appuintment only,iF it is satisfied |
that thc vacancy is not likely to last for more than threec .
mgnthé‘of that thgrg_is.na sui%able cadre uf?icar available

Por filling thc same. Basidos,.thara is the abligatioﬁ on the
.pant of thcvétgte dearnmont'%m Farfhuith popaft the Fa&t té the

Central Government. A non-sclect list officoer can be appointed
to a cadre past only with the prior ggncurrence of the Central
Government.

...-".>‘..-'.12 .
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On behalf of one of the promotecs, dAdvocate Shri R Bhaskaran
appearing for the applicant in T.A. 310 of 1926 invited our

attontion to tho decision of tho Supreme Court in Union of India

vs. G.5. Tiwari (4.I.R, 1906 S.C. 340) wheorc on an analysis af

clausz (b) of Sub-rule (3) of Rule 3 5f tho Indian Administrative
Sarvice {Regulatian of Seniority) Rulcs, 1954, and 3f Rulc § of
the Indian Administrative Scrvice (Cadre) Rules, 1954, which
contain identical provisions as in clausc (c¢) of Sub-ruls (2)>0f
Rule 3 of thoe Indian Forest Scrvice (hugulatimn af SuninritY)
Rules and in Rule 9 of the I.F.S. (Cadre) Rules, it was held

that therc is no provision in the Cadre Rulecs oempowcring the

Contral Government to dirocct thu curtailment of- the periocd of
officiation of a nin-=cadre aofficer on o codre post for purposcs

of ruckoning his yecar o?'éllgtment and that such a powcr canbot

be éga;t}oﬁt’Fruﬁ $hu 6adf£ Rulos uhich,cdnfars pduér qn.th@
Centrai éovérﬁmont to direct turminatianluf»appuintmcnt of a
non-cadre officer to a cadre post. It was aiso}hald that the
non~cadre;officg£§ éﬁuléjn¥f’bo dunicd the hencfit af continuous
officiation in a scnior pjstJmareiy bacause the State deputation
raserve quota uas‘uvér—utilised; By thc aforosoid decision, the
Suprome Court was upholding. the Judgement of the High Court of
Madhya Pradesh.: Piaoing reliance on this judgameht, it was
submittod by the counscl for the promotees that the appointmont
af the promotecs to cadro post, befarp the inclusion of their

namzs in tho select list, and tho e-

[
3
3]

sgquont afficiation in

-

thosc posts have to be recognisced for dcetermining thu ycar of

allotment. Wo arc afraid that wec cannot accopt this submission.
It .is clear from a carcful roading of the judgement of tho Suprome
Caourt that what was caonsidercd in that casc was the scope 37 Rulc

9 of the Indian Administrative Service (Cadre) Rules, 1954, without

seessld
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thc two 1mportant provisos to the 5uu-rul s (1) andj(z)QoF,thé

Ruley which were addud to .the Rule only uy way of an amundn nt

by thue notification dated: JD 9~ 1976ﬂ Rulu 9 UF the I;F (Cadr )

Rulcs aléo was origi nally 1n that Furm. The re lsa thu DrDVlaGS
uérﬁ addod only by the nqtlflcatlon datad 30 9—1976. Tho Flrst |
provisa makes it Dbllgat ry on the ‘part of tha:atate Gava#hmunt
to report tho tumpqrary appalntmanq'of a nohfcadfa officuf ﬁﬁ a
cadro post to tho Eent;al‘GOVanmugt toge thor with tha‘raasbﬁs
thorefor.  hs rogards the pvlntmmnt of @ nQn-seldcﬁ lisﬁ

I
officer or a sclect llS afficer who is not next in ordcr in

|
the sclect-list to a cadro post, the s.cond provisa lays down that

it shall only bo with the prior cqncurrsnce af the Central

Governmente, As a rusult of thusulnrMVLskg, if-an appaintment is

[y

madc by the Ztatc Government agal #st the mandate thercof, it

cannaot be considared as a valid ajpointment to @ cadre post, so
that the person apnsinted can claim its bonefit for the purposa

of fixatizcn of his scniority in torms of clauso {(c) af Sub-rule
(2) of Rulc 3 of’the Soniority Ruluse.

From thu acts in G.S Tivari' casc, it is cloar that

the 59301ntm :nt by the State Government to thc cadrc post had be
ade in thu year 1975 while ftho tua'provisos were not there in
the Rule. Morcauar, the Contral'smvurnmunt had sbuoifically
accorded its aﬁ@faval to the appointmoent.
| Cdunsul of thoe dircct récruits brought to our attention

n

the decision of the andhra Pradosh High Court in K.Murslidar Vs,

State of Andhra Pradesh (1926 (4) S L.%.206). In that docision,

it has JLuP held that if th“rw is no compliance with Rule 9 cf
tha Indlan ﬁdmlnlstratlva Scrvica (Cacrs) Hulas, th: officiating
sarvice cannct be countoed far the purpaosce of assignment of tho

yoar of allotment, The orders of tho Contral Government, not

I‘..."‘I’/‘i‘



-: 14 :=
accounting a portion of the officiating service of the petitioners
in that case, on account of non-compliance of Rule 9 was held to be

unexceptional, The strong rclicnce placad upon the decision of the

Suprome Court in Harjeet Singh's casc (A.I.R. 1980 5.C.1275), wherein
it uas_held‘thaﬁ merely becouse there has heesn OVQr-utilisatioﬁ of
deputétion‘rescrvo, tho continuoﬁs‘officiatisn of sclect~list
officcors should.not be ignbrod, uaéheld to apply only where the
conditions preséribed\by Rule 9 of the Codre Rules are fulfilled.

We are in respectful agrecmcnt with the viecw taken in that decisian.

The dictum laid down in Harject Singh's casec is only that if

non-cadre officers arc appointed to cadre post in eccordance with

Rule S of the Cédru_Rules, thore i1s no Jjustification for denying
the benefit of officiation on tho ground that morc cadre officers
had been deputed Paﬂsurvice clsewhere, There was no disputo in
that case that the conditions pmescribwd by Rulu 9 eof the Cadrﬁ

Rules were not fulfilled,

Ue hdld that only if 2 non-cadro U?Ficor is appointed fulfilling
the various conditions stipulated in Sub-rulcs (1) and (2) of Rule
9 of the I.F.5.(Cadra) Rules, can he claim the benefit of
offigiation in that post in theymattcr of fixation of his seniority
undér'clause.(c):of Sub-rule (2) of Rule 3 of the Regulation of
‘Seniority Rules. UWe would alss ,dd that "four anté—défing thadr
bapﬁism to the I.F.S.", to borrou the exprossion used by Justice
U;R. Krishna Iyer, tho promotees have to render continuous

' Ufficiatian uhich'iﬁvalid and which has the sanction of lauw.

At this stags, it will be usoful to cxaming whother the claim

of the promotedcs that thuy have becn continuously officiating in
a senior post from 20-11-197C pursuant tc their pecstings under

G.D.MS;NO.516/7S/GAD datod 20-11-1970 is sustainable. Accaording to

000..0o15
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the G.D..tho applicaqp }n T.A.SD/S? is posted as Deputy anservator
L in the I.F.é;_Cadre. Admittcdly,‘hé was only an ﬁssiqtant
Conservator at that time and uashpﬁ ﬂeputgtidn to the Hindustan
Paper Corporation Limitar. 18y,tho<G;d. he was allowed to cantinuo
onbd@putatiun. There is no case thﬂt the Ddat in the Hlnduatan
Paper Corporatign lethd is a Cadrg post. Unlcss ane huldu the
dutics of a post or discharges an of?icc, ong cannot bo considered
as officiating in a post. Hencc his officiation in that post
pursuant to the G.0. docs not amount to an officiation in a cadro
post. It is on reoard *hat'tili ﬁ3~3~1980 he was continuing with

th"HlndUStdﬂ Dapur Corp“ratlvn lelten and that he toqk cuarg ds
Divisional Forest DFFicur, Kottayam, only on 19=3-1980 pursuant
. to G.0.Rt.No.1220/00/GAD dated 19-2-1900. From 13-3-1900 to,

19—351980 he was not discharging'thé dutios.ef any post, It is
also significant to note that his pusting at Kottayam was in tﬁc
vacancy that arocsc as a rosult of the retiroment of an Xssistant
Cané srvator of Forusts, which is not a cadre plst Subsgqu”ntly
by G.D,Rt.Now1969/ﬂD/ﬂD datcd 10~ 7—19u0 he was dppalntud as
vSp\c1al Officery IﬂSQLCtlJn, in tho Jfflcm af thc udJltlunal
Chief ConsquAtor of Foras tq, Trivn ndrum, which agaln, 1; a nhn;
cadra posts It was after availing joining time. that he JOln“d
tha Pust Betwoon 27-7—19LD and 13-0-1980 hg hud to wait F
angther postlnﬁ and durlng thls peri.d of campulsary Udlt
admlttudly he did not officiate in ﬁny uuat 'It.uas only by:.
G.0.(Rt.) No.631ﬂ/SD/GﬁD dated 14—8—1980 thet he was postoé as
Assistanf'ﬁhiaf CaﬁSérvator of Forests, Trivandrum. On 12-9-1980, h2

was appointed to the I.F.S. It moy alsc b noted that till then

he was never in roccipt of salary in the scnior scale of IGF.S.

The posting af theo appllcant in T.,ﬁSG/u7 in the I.F.S. cadre

by the ordqr dated 20-11-1978 is cvidently not in complidnbc with

Rule 9 of the I.F.5, Cadrc Rulscs. The prior concurrcnce of the

l.".16
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Central Government which is a condition precedent according to the
proviso to Sub-rule (2) of Rule 9 has admittedly not been obtained,

In the counter affidavit filed an behalf of the Central Government,
it has baeen maintained that there is nu officiation in a scenior

post as far as he is concernad and hence his scniority has bucn
détermiﬁed gith respoct to the datoe of his prumutijn ta the I.F.S,.,
namcly 12~9~1980,'and the year of -allotmont Fixcd accordingly. In
the cﬁunter affidavit Filad on behalf of the State Government, thae
Circumstqﬁ¢es_undar which thec G.0. dated 2Q~11e1973 happened to be
issﬁod-ape.refubrod to{ It is clearly statoed that sincc cadre posts
were vacant Quing,to dearth of I.F.5, officcrs tho State Forest
Scrvice Officors had to be appuintéd to such posts temporarily

and that SUbh.appaintmuht dous not amauht £ promotisn to thﬁ I.F.S.
s far as the applicant in T.1.00/07 is concernacd, it is clearly
sﬁated that cven before the order ho was on deputation on forcign
service condition as Silviculturist under the H%ndustan Paper
Corporation Limitcd which post is not a cadro post. It is
bcategoriﬁally statod by thé State Government that by virtue of thg

order dated 20-11-1873, there was no officiation by him in a cadre
post. It is also pointed out that on the date of the crder, the

State deputatinn resaerve had begen ovor-utilisced and on that
accaunt, thz Government of India did not approve the officiatian of
the State Forest Officers appointed to the I.F.S. under the said

arder.

Counsel of the dircct reeruits brought to our attention the
decision of the Supremo Court in anil Kumar Choudry vs.State of
\ssam (A;I.R:?Q?S S.C. 1061) wherc it was held sn an inturprc?ation
of clausc (b) of Sub-rulec (3)_qf Rulc 3 of thalindian Administrative
Scrvice (RegulatiquoF Scniority) Rulgs,j1§é4, that cvoﬁ.ﬁhe break .

in the cfficiation on account of joining time taken by an official

-'..17
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cannut covor up . the luéni‘inngdiunts of conﬁinﬁ;us aFFiCiétidn.

It was submittod that in tﬁa case of tho applicant in T..4.006/07,
vvon assuming that by virtus uf't@a ardor dﬁtsd 20~11-1973 ho
validly startcd to offichte in o cadre post, in vicw =f tho

sevaral broaks advertoed &o uarli?f; thore is no cantinuity and
heﬁcu thc‘surﬁicu is sﬁnm avail Fgr asscss mﬂnt of scnisrity in
accordance with clauéu (c) of Sub-rulc (3) of Rule 3 uf thco
Saniafity HUlés; As.fdr as thu othcr promotoes arc concorned, as
they arc admltuaaly gunlur ta Shri Jaﬁn, the applicant.in‘T.A.GG/O7
they have to hacaééarily go bolow him. Tho applicant in T...313 of

Lo}

19806, was only halding the post of Divisiunal Forest Officoer in
thc rank of Assistant Consurvatcr of Furosts in State Forust Scrvice

and in the scale of pay attachaed ts that post till 12-9-1930. On

]

the datd af tihe G.U.,'an 20-11-1970, hae was nalding thasturrithial
division of Wyonad., It is clcarly p:intud out in the counter affidayit
filed by the Statc qu>rnm nt in T.4.262/26, thot though thoro are
sixteen post3$qf Diputy Conssrvator of Furoéts in the Kerale cadre
U@_I,F.S.,thusg_udsés havo not ocen spocifiod for adminis Jthu
reasons with o vicw to cnsurs floxibility in regard to pqstings of

1

cadre officcrs and that th

pusts are intendod to be put in charge

@]

Iy

~

of 81xtu@n turritorial u1v1 sions cuxisting in the Stato. It is
furthor pointcd cut that juniér scala Jfficups will be countod
against thé junisr scale paét nrovided in tho cadre irrespoctiva of
the pustings given to thom in tho éaniar timc scalu: It is alsc
étatudithat any officer, whether issistant Conscxvator ar Deputy
Censcrvator, in charge of a F:ruét Divisiun, is o Divisianal Fircost

0fficere: Thure is no casc for thu_pramutgas that as a rosult of
the ordoer dated 20~-11-1973, the applicant in T.i. 310 of 1906 was

transfcrrcd from tha pust af Divisidnal Forost Urflcbr, Wyanad.
Cuundel Jf thu di ct rucru1ts p;ac :d rullancu an Qaragraph

‘4...3...2 Kerﬁla Forcst Codb tu the offuct that when a cadru office

.‘-o.»ooo'i18
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holds a turritorial division, it will be countod against a cadro
puéf and Qhenﬂa.StgtL Forest Ufficcr:hulﬂs‘it, it'QEii be countaod
only agaiﬁét&d State Forcst Service post., It was submitted that
till 12-9—1°30, the applicent in T.i.310 ;P'1936 uasﬂﬁnly holding
the‘post of Divisiunal Fafgst Uffic;r.as Assistant Cﬁnsafvatay,qf
Forest.in the Statc Forust Servicue and uvas drawing only the

scale of pay in the 3tats Forost Sorvice, Counscl elso placsd

~

nefare our attontion a decision of the High Court of Himachal

Pracdestt in R,C.Sharma ys, Unicn of India (1933 Lab,I1.2.1435)

wherein it was haold that whoro a Fuorcest Officer belenging to
the Foruest Service of Himachoal Pradesh neld the post with tho
rank and designation of dssistant Conscrvator of Foroest on tha

-~

date of tho constitutiun of thue Indian Ferost Service, and the

post ho héeld could bE haold by any memisor of the Statc Forest
Scrvice, the officer could nut be considered to hold a cadre post

and that he could nat:claim scnisr scals 3f pay,

. -~

On behalf of the promctecs, an argumont was advanced that |
Explanatisn 1 to clauss (c) of Subwrule (2) of Rule 3 of the
Regulation of Seniority Bulos contemplatos continucus officiation
in two instalments, the first till the date of inclusicn in the
select ‘list and the othur during the poriod thoreafter, It was
submitted that though for reckoning the afficiation under the
former cateqory, approval py the Cuntral Governmont is roquired,
such approval is not mandatory for taking ints accaunt the
agfficiation after the inclusion in the selsct list. Apparcntly,

the submission was made drawing inspiration from the decision

of the Supreme Court 'in 0.0 Nim Ys. Unisn of Incia (1.1.7.1967

5.C. 1301); That casc dealt with Rule .?F the Indian Palica

(€3}
@]

Sorvice (Rogulation of Scniority) Rulus, 1954, It was the scope

of the sccond proviss to Sup-rule (3) of Ruls 3 that was considerocd,

censssrsll
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The second proviso to clause {c) of Sub-rule (2) of Rulz 3 of
the Indian Forest Scrvice (Regulation of Seniority) Rules, has
beaen intraduced by an amendment dated 10.10.1960 and its terms
are hot tho samec as in the proviso that was under considaration

by the Supreme Court.

It was émphatically urged by counscl of tho promotces that
at any rate since the names of the applicants in T.AiGD/B? and
T.A.310/06 Qare includad” in the list propared by the Sélectiocn
Committoe that met on 21.12,1979, it is to be hold that their
cambinuans officiation has @umMuncmd Prum that date. Tha_?allaoy
in the submission is twa fold. By the mere inclusion of the name

of é State Service Officor in the listiﬂraparcd by ﬁha Committea
constitutgd under Regulation 3 af thz Indian Forest Survics
'(Appointmgnt by Pfamction) Ragulatinné, it cannot be said that
his néme has been inqludud in the sslect list; The list prepared

by the Committec isvsubjoct to change by thz U.P.5.C., Jdccerding
to Regulation 7 of the above Regulatiﬁns, the list as finally
approved by the Commission shall form the selact list of the
members of the Statc Forest Service.  So much s, only when tho
U.P.5.C. grants ité %inal scal of approval, does the list‘prépared
by the Committee become a select list. The expression "solect
list" referred to in the.%égulation of Senicrity Rulus muans the
select list prepared in ecccordence with the Requlations, as is
clear from the definition in clause (1) of Suction 2 of the
Regulation of Scniority Rules. Admittedly, the apuroval was
given anly on 27;2{1980: As such, it cann:t be successfully
contan55d £ﬁ§£ their namos werce Included in the sulect list

prior to that date.

c‘ .~ e nA "c. 0_20



Th@lmura inéluéigﬁ 5f ths names in the select list will not
be of any purpose in fh@ matfur af rdck:ning seniority under
clausz (c) of Suaﬁrule (2) wof Rulg_a af thabR;gubatian af Séniurity
fules, Uhat is essential is continuous officiatiun in a senior
pogt: Qccarding to Explanatisn 1 to the clause, in sgmé cascs
the period of Cantinuhus officiation for thu purpaéo af dotormination
cf SFHiUriﬁy'éhall Caunt from tho date of inclusion of the name in
the scloct list, and thougﬁ fhara‘uaa an foicimtisn in a senior
post marlicr to the inclusiin of thc nume in the sclet list, it
will be of no avail. But withaut an officiating appointment to

the scnior post, mere inclusion gf the name in the sclect list

cannat be praossed intg servicao.

From thso materials an roeord, what cmorgos is that prior to
thair appointment to tho I.F.5. these promotess had no continuous

officiation.at all, as has becn pointed out warlicr, and as such
they can claim senisrity only from 12,9,1800, the date of thair

regular appointment to the I.F.S.

imong tho directrrucrui£s, Shri Rao, the first app;icant in
T.i. 51 of 1937 is the junior-most, - Ho was appointed to the |
service»&ith ef?agt from 1.3.1977 on the basis of the campetitiva
examingfion hold in 1976, Ho has bean given 1977 as the yoar of
allotment, and has been confirmed with effect from 1.3.1900.
Aftsrvﬁampléfioﬁ af'training he was aphuinted as Diviéiané;r
Farcst Dfficer, Trivandrum, by G.0.Rt.No.1969/50/4D dated
10.7.1960, - Ho continued in the post till 29.7.1982 and thercafter

he was working as Silvicultural Rosearch Officer at Trivandrum, a

cadre pdst. It was submittad on his Lehalf that from 16.7.1900,
the date on which he took choarge as Divisional Farcst Officer,
Trivandrum, he has heon ofCiciating in a ssnior post. Tho
submigainn has to be acceptod,

"."'"' o e g o 0"0“21



It follows that the applicants in T.4.33/87 and in T.4.310/06
cannot claim any year of allotment carlier than 1977 and that
their prayer for assigning them thg;ywar 1869 as the year of

allotmant iﬁnot sustainable.

By G;D;Rt.No.é?ZQ/GO/GAD dated 17-10-19L0, the 4th respaondont
in T.A.08/07 uas“promoted tc officiate in the senior scale of
I.F.5, By»a_subsoquant:G.D.No.031/a1/GAD issucd on 29-1-1901,

the promoticn was ante-dated with offoct from 1-5-1920. The
validity of thess orders has beon challengad oy the upplicants
in T.4.£8/87 as vell as T.4.315/06. It is contendoed that a

1

dircct recruit can bo promoted ts the senisr time scalz only on

éomplatian of five ysars of scrvice including tho periond aof
training? in,vieu of the instructions containzd in the letter
dated 24-9-1973 issued by the Ministry of Home APfairs. Though
by a subssqguent letter issuad on 23-0-1902, the period of five
years has been roduced to four, tha‘ploa aof the applicants in
T.5.00/07 ahd T.Af316 of 1986 is that the sulsequent instructions
have .no rotrospective effect. 0On the same lines the orders

promoting the applicant in 0.1.402 of 1936 arc aléo attacked,
Appaintment of cfficers in the junior timc scale of pay to

posts in the senior time scale is governed by Rule 6-A of the

Indian Forest Scrvice (Recruitment) Rules., It is provided in

Sub-rules (1) and (2) of ths Rule, the 2ppointments of officers

i

receruited to the service by direct rocruitment to posts in

the senior time ecale is to be made Ly tho State Government, if,
having regard to his longth of service and expericnce, ‘the State

Government is satisfied that he is suitaible for such appointment,

Aceording to clauss (a) of Sub-rulc (3) it is open to the Stato

ceva22



Government to withhold tho appointment of an OPficer to the scnior
time scale of pay till he is confirmed in the service or till he
passcs the prescribed dopartmental cxamination., Clausc (1) cnables

the State Government to appoint an officer at any time to a post in
the senior time scals of pay as a purely temporary ar local

arrangement., -

In the codnte affidavit filz:d by the Contral Government in
T.1.318/1904, it is pointed cut that thesc two dircct recruits,
Shri RfS. Sharma and §hri'T;Mu Manoharan were apppintad to the I.F.5.
on 5-3-1975 andfon 1-5-19756 respectively and that there is nothing
that prevents tﬁe State Gavernmant fram appointing the dircct recfuits
like them to a ﬁost,in the senior time scale oven without passing the
departmental exéminations{ This is‘reiteratad in the counter
aFFidavit filed by the Statu Government wherein it is further stated

that in June 1930, the Statc Government as a matter of policy

decided that I.F.S. officers can be consideored far promotion to the
senior. scalz on completion of four years instead of five years and it

was based on thié policy decision that. theso tua.afficars were
promoted o thejsanior scale., It is%Lsa pertinent to refer té the
letter dated 29-6-1975 from the Government of India to the Secretary,
Gavernment of Bihar, Forest Department, that the five year periocd
recferred to in the letter dated 24-9-1973 isg only in the form of
guidelines and fﬁqt therec is no restrictiun in pramoting a dircct
rocruit to thc I;F,S; who has bLzen confirmaed in ths service even

before the completion of the said period,

In view of vhat is stated abo e, the attack against the ordors
promoting Shri R.P. Sharma and Shri T.M. Manoharan to the sanior

scale has to be ruled out and vo do S0,
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The claim for salary in tho senior time scaleo with effect
Pram 1-3~1930 put forward by the applicants in Twil.51/07 and

T./1.262/06 and that of the applicant in 0.4.402/06 with effect

from 5-3-1973 may nou e exdminod.,

It is saen that.intorim diroctions vere issued'by‘tha High -
Court of Kerala in T.3.51/07 and T...262/06, while they wera
pending there, to the offect that the salary of the dircct |
robruits of 1977, should bo Pixed in the sonior scale as all of
them”uércjéamiﬁtedly working in scniocr post sversince their .
.prabation uaé“dpblar@d, if not ocarlier. In implementation of

"th@sa'dircctiuns,_G.D.Ms;426/33/G&D‘ﬁatud 26-12=-1953 was issued.

““In paragraph. 2 of the srdor, it is stetod that these direct
P p ]

rocruits have been postad to scnior pasts. Henco it was argued

that ﬁhe senior scalc of pay isﬁo e aiven Prﬁm tho date.af
such pgéting: Ifhis specifically cantended by the Sﬁate
Government that tha.appoihtmant of thase pérsons to the senior
sCélo past was on;y as a temparafy arrangement as contemplated
by'clause-(b) af Sup~rula=(3) of Rule 6-4 of thevRecruitmunt
Rules, It is also pointed out that they have not been promoted

to the senior scale and that they werc not cligible for such

promation as they have not passcd the prescribed departmental test.

Iﬁ cannot be disputec thét'fhe State Governmont‘has
unfettercd dears to appoint a diract recruit ta‘thc I.F.5 to
a pdsfrin‘thu-scniar time saalé of ﬁqy as a pufely temporéry ar
local arrangement and that “thié can be done aﬁ anyjtime. That
the StatQ.Guvornmuntvhas phe power to withhold the appointment of
such an a?ficer.té a post in the sznior time scalc of pay till ho

‘ ' . . .
passes the ‘prescriboed departmental examinction isalsu clear.
The State Government may choosc to appoint o dircct recruit sven

....’24



Lefore the probation period is completod to a post in the sonior
.bime scale of pay as a purcly temporary or local arrangement.

ieh o person cannot claim to have bBeen formally promoted to the

2

opgstoln the senior time scalc of pay and cleoim that scale of pays
ptlomay be that thoe service in tho post would count for officiation
insavpsst in the scniur tims scale of pav. But that will not

-

canféf any rigﬁt far auafding the sonivr scaloe of pay‘till a

regular sapointment is made to that past., We o g‘fsrtified in this
viau by Sub—ruis (2) of Rulc 6-i of the Rocruitment Rules which makos
it Claar>that;as a matter of righﬁ'it iéﬁut cpen 'to such an ufficer

n the senior timo scals of pay and

.

to be appointed to a post

that it can Ugs done cnly if the State Government isjsatisficd,

having regsrfd tec his lunaoth of sorvico and experience, that he is

suitable for eppointmunt to the past.

It'fD;lDUS that tha‘blaim for salary in the senior time scale
urged by thes aﬁplicants in T.4.51/57, T.A.262/36.and D.A,432/1986
cannat be_allougd; Howgver, it is made clear that thers will not
be any li;bility to refund any portion of the salary drawn till

this date pursuant to the G.0.dated 26—12—1933.in‘accardancg with

tho interim dirceticns of ths High Court.

- We pass 8n to cunsider the attack against the G.D.Rt:Nu.3336/

1

ot

79/GﬂDrdated 25-5-1979 to the effect that a pass in the departmontal

gxamination will be a conditicn for prometion of an officer in.

the I.F.5. to tho scnior . scale in tho cass of I.F.5. officers of

the year of zlleotment 1977 onuwards. It was submitted by counscl
of the applicants in 7..2.51/97 and T:0.262/06 that the All India

‘Scrvice fict, 1951, dowes not confuor nowsr on the State Government

to make rule governing the conditisns of services of the officers

ceeas-25
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in an All-India-Service. It was pointad out that under Section 3
r _ -
of the Act, power isconferred only on the Central Goveznmant to

make rules Por the regulation of recruitment and conditions of

13

S A A

" service of persons appointed to All India Scrvicec after

“‘consultation with the State Gavernment. Reference was also made

to the provisicn in the Act that though powcr has boen conferred to

give retrdspective effect t3 the rules, no rotrospectivity shall

be given to.any rulc so as to prejudicially affuct the intercst of
XAM. .

aany pcrson., The G.0. was characteriscd as ultraviros.. We are:
not persuaded to accept this suomissicn,  in vicw of Rule 6-A
of the Recruitment Rulcs, tho State Government is the appointing

authority in respect of dirsct recruits to the I.F.8,., in tho

matter of their appointment to posts in the scnior time scale of

pay. The suitability of an officer in this regard i%alaa tu Dbe
assessocd by the State Gaﬁarnm&nt. It is specifically‘prsvidud

in Sub-rule (3) of tho Rules that it is owon t5 the State
Government to uithhalthhc appuiﬁtmant af such an’offigur to q-.
past in tho senior time scole of pay till ha passés tha"préscribcd
departmental.éxaminatign;‘ ficcording to the dcfiniﬁfdhiEQntainad

~

in clause {(c) of Rulec 2 of tha Pay Rules, dupartmental cxamina-

tion msans such oxamination as may bLu prescribed by thaz State

Government Prom time to time for members of the service allotted

to the cadre of that Stats, In the face of these provisions,

pi

o

the vires of

-

which is na2t assailed, the G.0. issucd by thoe Jtate
Gavernment making a pass in the departmental qumination @sscntial
far pramaﬁiun tu”tha sanior scalp of the I.F.S5. cannot be said

to be without juriéﬂictian. In paragranh 13 of the counter
affidavit filed on behalf of tho State Government in T.A.262/06,

the circumstancas under uvhich the G.0. had to bo issucd arc

.'.0..26
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referrad to. It is stated there -that the Govornment nubicad that
‘there was a tendency on ths part u%‘s:mu prcbationérs ih;nat'

- taking sufficient intercst in tho departmehtal ékdminatians,w
which have Leen proescribed as a detailed study éf tho rglsﬁant
rules and procedurcgs and a test of their praficiéhcy in”tho

rules and . procedures arc gssential to the trainiﬁg and developmznt
bafore they can be entrusted with sgbgtantiul-respansibilities.
HeRcs B 0. Msu No.403/70/64D dated 26-7-1973 was issuad as rogards
the officers in the Indian Administrative Service of the year of
allotment of 1977 mnﬁabdé: éubsaquantly, by the impugned G,D..
this was extahdgd to the ufficsrs of tho Indian ﬁdliceiﬁarvico

as well as the I.F.8.

It was Vehemshtiy subﬁi tad Dybﬂdvaoatg,Shri T.R.Govinda ~
Wariar that at énylrafe invso far as the G.0L. givaes retrpspeCEiVity,
it is bad, and fhaé'it iﬁalsa érbitrary as officers of the year
of allotmoht:19?7 anQafésihavs.bean brought within its scdpo
uithout”ényurational basié;_ it‘uas st:aéséd that in vicu of the
settled pnosition of iqu an order affeecting the conditions of
service of an empiéyéé shall-ngf be made retrospectively so- as to
operata to his @iejuﬁice; W héQe given careful thought on this

conténtion, but are not in a position. to agrec.

The impugned G.0. was issued on. 25-5-1979, It does not
statz that it uill‘haVG_opuratian from a nricr datc. What is
stated thero is only that the order will have cffect in the casc

e

]

of 1.F.S. officers of tho of allotment 1977 anwards. The

o

year
I.F.5. officer to‘haVa1h3 yﬂarbof allotment 1977 must bo ono who
reports P0r~duty in the State, after training, in the ycar 1979.

o

As such, there is a reascneble basis for making the order

-"00100-27




oﬁeratiVu Unly in f@spucﬁnaévl.F.S: officeors with the ysar of
e ! ° .

allgtmcnt 1977 onuwarcds, and naot sarlicr. The claséificatian of

tﬁé officers with the year of allotment 1977 onwards and thosa
oot ‘ , '

with carliur ycars of allotmont is, in the circumstances, a.

reasonable classification{ it hés alsc a rational h:Xus with

tho objoct sought to be achicved, namely to mako the officers

cquipped with the rules and nrocoedures beforo gntruisting them

‘with substanticl responsibilitics.
We overrule thﬁattack against tha G.C.

What remains is the consideration of the claims of the.

aﬁplicant in 0.4.402 of 1966. He is a dircct rocruit on the
hasis of examination held in the year 1274 and has Dean~aéaignad
1975 as the year of allotment, Ho was confirmed with gffect
from 5-3-1975. He joinod the senior post on 19-10-1973 and
hencz he claims pay in tho senior timc scale from that.datu.
Ndmittedly, he has”been*auarded sgnior scale pay, urigiﬁaily
with offoct Prom 5-3-1900 which was later modified and was

given Qf?cct from 5-3-1979, In view of the disgussion and the
conclﬁsion arrived at éarliur that it is not ~pon tu a direct
recruit, merely because he has héen anpointed to a post carrying
a senior srnlc or nay, to claim that scale of pay, this relief

vannct be allcuod.

The .other relicf that is claimed in thc application 1s
to place him above the respondents 3 to 5. Thosa officcrs arc

promatece officors whi have been assigned 1969 as tha yoar of
allotment, as early as on 17-6-1900. Thu year of allotment of
the applicant is cnly 1975. Tho names of the throe promotces

were included in the suloct list dated 3-5-1978 and thoir

teeeese2l
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continuous . 01F1C10tlon\1n oonLaf jost ulth the appr“vél JP tﬂ“ 4'&“
R
Governme nt of Indla was frum 15—3—19 e, 15 7-1970 and 17—7—197

respectively; As their names have becn inCluded in the sclect

3

list and as they started continuocus officiation in a senior post,

both of which werc pricr to 19-10«1978;*the date on which. the

applicqntéglﬁims to have bean postoa to a senior post and started
officiating therein, tho slea af the ppllcﬂnt that they have to
be placed beloy hlm canhou be accepted, is the ~junior-most
dircct rucruzt offlc ¢ who started fflCl t on in. 2 sonior szt

prior to the commancemcnt of .the CJﬂtlﬂU)US officiation by

thesc three promotees was Shril C.T.S‘Nalr, a dircet rocruit with

the yecar of allobtment 1969, they have‘bgéﬁ assigned 1969 as thu, ' ;
year Uf'allotmentg_ Hgnog.tha challenge in that ro saﬁct is also
without any:basis. - R
Advao Cato Mr K. 'Balakrighnan éppearing on behalf of the
promuteasvin this apblicatiun submittad that:tho application is
barred by limitation: in view of Sccticn 21 of the Administrative

Tribunals Act. We find that this submissicn is well-founded. |

The assignment of the yeaf of allotment to these three pramotces

was by the order contained in tha Government lotter dated

;7~6~1Ju - The gpadatibn’liét af I.F.S. officers (k@réla cadre)

as on 1-1-1221 was publiéﬁdd in the year 1901 itselfAuherein-tho
aspondents 3 and 4 have beon shoun at ranks 17 and 15, while

the pnllcunt is only at 21, The respective“yéars of allotment

arc also msntian d thoerein. Therecfier, cvery yoar grndatian,lists

were being publishsd showing thaese . respondents as seniors to

the applicent. Merely baecausc on 1-1-1506 a gradation. List

~ has been publiched, the applicant annot basc his causc of

actlun thereon so as to save thoe bar of limitoation. It was

ceseee20
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submitted by counsal of tho applicant that the applicant had Duch:

brifigirg the matter to the notice of the Governmont by filing

, rdpreséntations.  That will not save time under Section 21 of

thnf”omlnlstrutlv Tribunal ict.  Hencu the application has to

Fall;on the ground of bLar of limitation as well.

In T.A.51 of 1937 .and T..1.262 of 1906, therc is a prayer
or dirccting respondents 1 to 6 to cloarly definz and publish

the junior and scnior posts in the Kerala State cadre of tho

T

I.F.3. In the counter affidavit filed by the Union cf India in

T.A.51 af 1937, the cadre strength  in respect of Kerala cadre of
g . s v W -

I.F.5. has been extracted. It rofors both to the junicr and

senior. pusts,

BL]ULJ p”rtlﬂj with: theso CﬂSua,UO.UOUld llku.tS nlace an
recdrdzthmnv luj'lLIWSSlSt rnce rendored by sll tho counsel who
appaarodfin this casa, but forwhich it would not have DBeen
possiblé,fo'ué ta d;spos@-af thésu coses within such & shaort

tima,

In the°:esult, in T,4.51 of 1907 we declare that the

DPllCﬂﬂtq therein hMVL to Ju troated as scniors tu the

respondents 7 to-14,a'Thu btber reliefs claimoed therein are
disallowed. Tha qUh°r applicati.ns, namcly T.A.038/87, )

T.4.310/56, 0.1.402/06 dnd T.h.262/ﬂ6 arc dismissad.

* 5d/- - 5¢/
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