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The Hon'ble Mr. Ny, v, KRISHNAN,ADMINISTRATIVE MEMBER

The Hon'ble Mr. N DHARMADAN, JUDICIAL MEMBER
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Whether Reporters of local papers may be allowed to see the Judgement?%' )
To be referred to the Reporter or not ?

Whether their Lordships wish to see the fair copy of the Judgement ?\\D
To be circulated to all Benches of the Tribunal ? s\

JUDGEMENT

MR. N. DHARMADAN,JUDICIAL MEMBER

The short question that arises for conéi@eration in
this application.is whether the applicant who 1S working
as contingenthater Carrier in the office of the Senior
Poétmaster, Ernakulam from 1987 onwards, is entitled to be
conéidered for regularisation and appointment as Extra
Departmental Letter Box Peon without being Spénsored by
the ﬁmployment Exchange in terms of Annexure-III letter of
the Director General, Posts dated 17.9.90.

2. According to the applicant he was taken as a casual’

mazdoor in Augﬁst, 1982 in the office of the Sr, Postmaster,

%
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.second prayer survives for consideration by us.
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Ernakulam as evidenced by Annexure-I order., Later, he was
appointed by the Sr. PM_, E?nakulam by.brderiib'Aﬁnexure:iI
dated‘23.6.é7 és a contingent Water Carrier.“While he was ;
continuing in that capacity, regular post of E.D.Letter,boxv
Peon was created and the first respondent initiated . steps for
¢alling of. nomin&tions from the Employment.E#cﬁange. Though
tﬁe applicant‘ﬁas registéred his name with the local
Emp;dyment Exchange on 3.7.81,_He Qas sﬁre that his name would:
notvhave been spoqsored by the.Emﬁloyment Exchange on account
of fixétioniof éut of £ date fgr sponsoring candidates., Under
these circumétances, he filed Annexure- IV representation

before the first respondent requesting to consider him for

the post of E.D. Letter Box Peon, taking into account his

prior service in the same establishment from 1982, Since

this requést was not considered,' he filed this application

with the following two prayers:

"i) To direct the respondents to regularise the service
' of the agplicant in regular establishment as a '
Group=-D “overnment sServant in accordance with law.

. ii) To direct the respondents to consider the applicant

) as regular appointment as E.D. Letter Box Peon, in
preference to any fresh hands and to appoint him
in that capacity in accordance with law..."

3. On the facts and circumstances of the case, only the

4, - The respondents in the.countet affidavit stated that

in the light of DG's letter dated 6.6.88, it was stated that
preferenée in appointment as E.D. Agents may be given‘tb>,§l_-
part-time contingent casual labours with minimum service of

one year (240 days in a year) prévided that initial appointment
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as partime casual labour was done on being Sponsored by the .
Empl oyment Exchange; Since the applicant does‘not satisfy
this requirement,‘his contention in the case.for giving
preference in appointment as E.D. Lette; Box Peon cannot be .
accepted as per the existing rules,

4, Annexure.III prescribes;the procedure for absdrptibn of

casual mazdoors in the vacancies of E.D. §o8ts. The relevant

portion of Annexure-III reads as follows:
"For this: purpose a service of 240 days in a year, may
be reckoned as one year's service. It should be
ensured that nominations are called for from Employment
Exchange to £ill up the vacancies of .casual
labourers so that ultimately the casual labourers who
are considered for ED vacancies have initially bren
sponsored by Employment Exchange.

These instructions take effect from the date of their
issue,

This alpo disposes of d.o. letter No. Rectf/27-l/85 II
dated 25.9.87 received from the office of PMG Trivandrum

s

It is reiterated that the ahove instructions may be
kept in view, while £illing up ED posts. It may be
ensured that those casual labourers who are employment
~exchanae sponsored and who fulfil the conditions and
qualifications required for ED posts are considered
for appointment to ED posts."

5. The selection through the Employment Exchange is
only one of the methods for absorption by limiting the
number of persons who are.continuing in a particular post.

+

‘Merely because a person has not been sponsored by the

: N _

Employment Exchange cannot be treated as a disqua;ification
,ﬁhen such’a person has long prior service in ﬁhe establishment
in which regﬁiar vacancies arose. This Tribunal is‘takiﬁgi}
~ the view that persons who are having pfior service in the
establishment should be considered for regular selection
‘even in spite of the fac£ that his name has not been

B

sponscred by the Employment Exchange.gpf,_ L BT
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The-Principal Bench of Central Administrative

Tribunal in Chet Bahadur v. Union of India, 1990 (13)

ATC 163 observed as follows:

7.

"7. The mere fact that the names of the applicants

. were sponsored by a letter purported to have been sent

by the Employment Exchange which turned out to be
fake, would not disentitle them to be considered for
appointment on ad hoc basis as Peons. They have
worked as Peons from September 29, 1983 to April

21, 1989. The respondents have admitted in their
counter affidavit that there was no cause for
complaint against the applicants in regard to their
performance of duties as Peons.

8. As regards the practice of appointing persons
through nominations received from the Employment
Exchange, the Supreme Court has held in Union of

India v. N, Hargopal that the object of the Employment
Exchanges (Compulsory Notification of vacancies) Act,
1959 is not to restrict, but to enlarge the field of
choice so that the employer may choose the best

and the most efficient and to provide an opportunity
to the worker to have his claim for appointment
considered without the worker having to knogk at the
door for employment. The Court has held that the said
Act does not oblige an employer to employ those
persons only who have been sponsored by the Employment
Exchange (vide para 6 of the judgment). However,

the Supreme Court held that in the absence of a better
method of recruitment, any restriction that employment
exchanges, does not offend Articles 14 and 16 of the
Constitution (vide para 8 of the judgment)."

The Punjab High Court considering the'provisions of

Employment Exchange (Cbmpulsory Notification of Vacancies)

Act, 1959 held as follows4in The Municipal Committee,

Amritsar V. The State of Punjab and others, 1971 SLR 420:

",.. A plain reading of sub section (4) leaves no
room for doibt that no obligation is cast on the
employer that he must recruit the person sponsored
by the Employment Exchange simply because the
vacancy had been notified to the latter under

sub section (1) or sub section (2). In its true
analysis, the position is that after having notified
the vacancies, the employer may go on rejecting the
candidates sent up by the Employment Exchange So
that an opportunity was available to them in a public
or private secter as the case may be and not that
the whole law of master and servant be put through
Employment Exchange, no matter whether he is fit
for the job or not, nor is. any appointmentmade
without complying with the provisions of section 4,
rendered invalid. Section 7 prcvides for penalties
and it is only the failure to notify the wvacancies
that has been made punishable. No amountm of
executive instructions can over-ride a dir@ct
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provision in a statute to any provision of law under
which those instructions could be deemed to have been
issued. Even in the instructions itself, it is stated
in most unambiguous terms that it is only the notifi=
cation of vacancies that is compulsory and that no
such compulsion arises for recruitment. Instructions
asking an employer not to recruit any one unless a
non-availability certificate is obtained from an
employment exchange is direct#fy only and more in

_ the nature of advice, but it cannot have any
statutory sanctipn rendering an appointment in
contravention of those instructions illegal or
invalid."

8. ‘The procedure prescribed in Annexure-III does not
specify and restrict consideration of persons, who Eave
long: service iﬁ the establishment, for regular appointﬁent
in E.b. vacancies.only_iﬁgfﬁéigcome tﬁrough empl oyment
exchanges. Their richt for considerétion in the regular
E.D.'vacancies does not appear to have been included in
this letter. Merely because such pérsons' name had not
been sponsored by the Employment Exchange, they cannot be
'denied even the consideration for regularisstich . and
posting in reqular vacancies, considering their long -
experience in the establishment.

., | In the instant case, the applicant_has fegiétered
his name in the:emplcyment exchange on 3.7.81 even before
his original engagement as casual mazdoor in August, 1982,
" If the respondents insisted, at the time of earlier
engagement of the abplicant that he would be considered and
given engagement only if his name was sponsored by the
Employment Exchange and called for names from the
Eéployment Exchange, his name‘wou&d ﬁecessarily have been
been Enclﬁdedland he should have fulfilled this condition
as well. No such requirement was insisted upon by the

respondents in the case of the applicant either at the
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time when he was teken as casual mazdoor iﬁ 1982 or at the
time when he was'given Annexure-II appointment on 23.6.87
53 continéent water carrier. in the 1light of these facts,
no fault can be attributed to the aoplicant in Satisfying
the requirement as provided in Annexure-III even 1f we
accept the con@ition that this letter applies £o the
persons like}the applicant having-long service in the same
establ ishment,
10, In the‘rgsult, having considered the matter in
detail,‘fI amz of the view that the applicant ié entitled
to be considered for regular appointment as E.D. letter
Box Peon along with fresh hangs sponéored by the Employment
Exchange. fccordihgly; I direct the respondents to
consider the épplicant also along with others for appointment
to the post of E.D. (1etter box) feon, Head Post Of fice,
Ernakulam.~ E further direc% tﬁe respondents to consider
the claim of preference by the applicant iﬁ view of his
prior servicqiif he is éligibie for the éame'in_accordance
with the law.
11. The application is allowed as indicated above.
There will be no order as to costs.
. /‘ '
(N. DHARMADAN) 3. 174

JUDICIAL MEMBER . S

-

kmn | . -
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N.V,Krishnan, Administrative‘Member

I agree with the conclusions in para 10 of my
learned brother's judgement, but for different reasons.
2. There is a restfiption that only persons sponsored
by the Employment Exchange should be engaged as casual
laboners. The last para of Annexure-III makes it clear
that only casual labourers sponsored by the Empléymeht
Exchange be considered for B.0. posts, if they are other-

wise eligible and qualified.

3 | I am of the view that if the Head of ﬁepartment
has.prescribed that only persons sponsored by the Employ=-
ment Exchanges should be engaged as casual labourers,
that direction is binding én tne subordinate autnorities

‘and they cannot make any exception to the rule,

4, The validity of that direction has been considered
o by 1o Apper Gl &

in Hargopal's case /7988 (1) SLR %./and upheld, The

' following extracts from that judgement bear reproduction:

"8, It is clear that it is the desire of the
Government of India that all government departments,
government organisations and statutory bodies
should adhere to the rule that not merely vacancies
should be notified to the Employment Exchanges,
but the vacancies should also be filled by candi-
dates sponsored by the Employment Exchanges. It
was only when no suitable candidates were available,
that other sources of recruitment were to be -
considered." ‘

X XX XXX X XX

"9, The further question is uwhether the instructions
issued by the Govermment that in the case of govern-
ment departnents the field of choice should, in the
first instance, be restricted to candidates
sponsored by the Employment Exchanges offend
Articles 14 and 16 of the Constitution, Shri
P.Parmeshwara Rao, learned counsel appearing for
some of the respondents strenucusly urged that
such a restriction would offend the equality
clauses of the Constitution, namely, Articles 14
and 16. He urged that when Parliazment had goné
into the guestion and decided that there should be ng
compulsion in the matter of appointment by way of
restriction of the field of choice, it was not

_a =
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open to government to impose such compulsion. He
argued that it would be unreasonable to restrict
the field of choice to those sponsored by the
Empleoyment Exchange. 1In a country so vast as India,
in 2 country uhere there was so much povesiy,
illiteracy and ignorance, it was not right that
employment oppartunities should necessarily be
challenged through the Employment Exchanges when

it is not shown that the netuwork of Employment
Exchanges is so wide, that it reaches all the
‘corners of this vast country. He argued that

it is futile to expect that persons living in-
distant places could get themselves registered with
Employment Exchanges situated far away. The
submission of Shri Parmeshwara Rao is indeed
appealing and attractive. Nanetheless we are
afraid we cannot uphold it, The object of recruit-
ment te any service or post is to secure the most
suitable person who answers the demands of the
requirements of the job, 1In the case of public

employment, it is necessary to eliminate arbitrariness

and fawuritism and introduce uniformity of

standards and orderliness in the matter of employment,

There has to be an element of procedural fairness
in recruitment, If a public employer chooses to
‘receive applicsticns for employment WHere and when
hie plezses, and chooses €O make appointments as
‘he likes, a grave element or arbitrariness 1s
certeinly introduced., ThiS must necessarily be
avolcded 1f Articles 14 and 16 have tO be given any
meaning. Employwent Exchanges advances rather than
restricts the rights guaranteed by Articles 14 and
16 of the Constitution. The submission that
Employment Exchanges do not resch everywhere applies
egually to whatever method of advertising vacancies
is adopted, Advertisement in the daily press, for
example, 1s also egually ineffective as it does not
reach everyone desiring employment. In the absence
of a better method of recruitment, we think that
any restriction that employment in government
departments should be through the meditum of employ-
ment exchanges does not offend Articies 14 and 16
of the Constitution." / (emphasis added)

S In the matter of recruitment of ED agents, we have
consistently held that, if a person is appginted'to

a vacant E0 post provisionally,‘then, evenzgis name is
not sponsored by the employment exchange, His candidature
for reqular selection should necessarily be considered

as a right, The main reason is that natural justice
demands that sucn a person, who is serving the Department
on the post for whi ch regular selection is being made,

should not be unceremoniously thrown out without consi-

dering his candidature on merits,



6. " More or less a similar situation obtains in this
case. The‘épplicant is admittedly a contingent =~ - = 1,
water carrier in the Ernakulam Head Post Office. A
group D post of Letter Box Peon is vacent in the same
office. The post is to be filled by considering.the
claims of casuél labourers oniy, but restricted to thaose
sponsored by the employment exchange. Keep;né in vieu
the consistent stand being taken; the applicaht,

being a casual labourer in the same office, ﬁas to be
considered.

7. _'hé most formidable objection of the respondents
is that even if he satisfies all other conditions, he
cannot be COnsidefed because he does not satisfy one
important condition, i.e. his first engagément as casual
labourer should have been after being sponsored by the
Employment Exchange. 1 would have upheld Fhis objection
on the basis of the Supreme Court'g:fdlingiZPmmgopal's
case and dismissed'the application but for one important

consideration, to which the respondents have not adverted

in their reply or arguments,

8. 1t is the policy'of Government npot to penalise the
casual labourers uwho had been engaged)though not sponsored
for initial engagement by the Employment Exchange.

_ casual‘labourers to -
That spart, repeatedly, Government have permitted such éJ

be cunsidered for re%ylarisation to Group d.posts, if
they satisfy other conditions of eligibility. The latest
order is in a;m.wo. 49014/ 4/ 19~-Estt(C) dated 8.4.91

of the Department of Peréonnel and Training (copy p;aced
in the case) which directs that.casual workers recruited
beforé 7.4.88 and who are in service on the date of

issue of the 0OM may be considered for regulé: appointment

to Group D posts in terms of the general instructions,

gven if they uere recruited otherwise than through the
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Employﬁenthixchange and_had crossed the upper age limit

prescribed for the post, provided they are otheruise

‘eligible for reqular appointwent in all other respects.

" (emphasis added). If such be the case for Group D posts,
there is no justification for the iﬁsfstence that only
tﬁose_caSual labourers will be considered whoge initial
engagement Was dué to sponsorship by the Employment
Exchange for ED posts,uhich are far less attractive than
Group D posts, I am of the view that the Anﬁeiure~111
instructions should be reconsidered by the Dapafﬁment'in
the light of the instruction dated 8.4.91 of the Department

of Personnel, .

9, In the circums tances, the applicant is entitled to

be considered even though his name is neither sponsored

now by the employméntvexchange‘in the panei sent by them
nor éponsored earlier at the time of hislinitial engagemenf
as casual labourer, provided he satisfies all other

eligibility conditions. Hence, 1 agree with para 10

" of the judgement. - -
. . , sz,/’/lﬂ ,
| - | 5 I

. (W.V.Krishnan)
Member ( Administrative)

Order of thevBench'

The application is thus allewed'di;ééting the
respondents to consiéer the'abplicant also aloné wiﬁh
others fér appointment to the post bf.E.D. (Lééter de)
Peon, ﬁead Post offiée, Ernakulam. We,fﬁrther direc;
the reSpondents to consider the app}icant's claim for

preferential treatment taking into consideration his
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prior service in accordance with law,

—51 9 | | >
(N. DHARMADAN) . (N. V. KRISHNAN)

JUDICIAL MEMBER ADMINISTRATIVE MEMBER
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