IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A No. 476
T A—No- 1992

DATE OF DECISION _16#10.92

' Se Anirudhan Applicant (s)

Mre C.Pe Sudhakara Prasad Advocate for the Applicant (s)

Versus

The Union of India representeqé? ; :
by Govte. 0f India,Ministry of p%fe&(ﬁinesmﬁptt. of Mines
New Delhi and others

Mr, KeA. Cherian Advocate for the Respondent (s)
CORAM : ’
The Hon'ble Mr. N. Dharmadan, Jadicial Member
Terp—omrEbIR TN,

Whether Reporters of local papers may be allowed to see the -Judgement ?%A
To be referred to the Reporter or not ? ' '

Whether their Lordships wish to see the fair copy of the Judgement ?AN
To be circulated to all Benches of the Tribunal ? ™

JUDGEMENT

Mre Ne Dharmadan, Ja dicial Member

asplicant is a Sre. Technical Assistant (Drawing
Office) under the Geological Survey of India, GSI for short.
Hé is aggrieved by the refusal of the respon@enf:s to grant
him the benefit of past service in the Railway for the
p‘ur‘pose of granting retirement benefits and £ix his pension
Qr,i*-h:i:sretj_rementf?{j.fﬁ;_f,j o
2e According to the applicant, he was firgt appointed
as Tracer in the Central Railway as per Annexure A-4 order
dated 18.12.57. While ide wasuworking in the Central
Railways, he submitted application for the post of
Draftsman Grade-I in the GSI, Southern Regional Office,
Hyderabad and that application was forwarded to the GSI
with Annexure A-5 dated 16/24.8.63. He was called for
inteririew and the CPO{Engineering) Central Railway,V.T.

Lg/ Bombay issued Annexure A-6 'No Objection Certificate’
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.80 as to enable’him to aépear ép;%he interview to be héld
on 1?-9.63. “After his selecti@n to the post, he was |
apéointed!as Dréftsman Grade~I as per Annexure A-7 order
dated 31.1.64. He sought,germiSSdan from the Chief Engineer
‘(Construction) Central Railway to take'up‘appointment as
Draftsman‘Gréﬁe;I in the GSI. This was granted and he was
relieved frém ﬁailway on 24.2.64. Hgvjoinedduty}as Draftsman
Grade-I in the GSI at Hyderabad on 26.2;64. Annexure A-10
is the order of appointments. Applicant submitﬁed Annéxure
R-1 representation dated 22.2.65 to the GSI to count his
past service in the Railway for the purpose of service
benefits in GSI. This was disposed of by Ext. R-II renly v
which reads as follows: |
®The appointment of Shri S. Anirudhan as Draftsman in
Geological Survey of India has to be treated, for all
intents and purposes, as a fresh appointment under
the Govte Of India Weeefes 26+2+.64 and the question of
condonation of one day's break to enable him to treat

his previous service under Railway as continuous
with the Present one should not, therefore, arise.”

b

S__Thoughtl,
‘against Exte RA&I@§§§§§E13 date of contlnupus Service was

the applicant did not file any representation
{

Qggg%%gggﬁ“shownéﬁn the subsequent seniority list @E@@&é@éﬁé? on
1.12o85‘§pplicant‘s commencement of continuous service was
shown. as 22.8.5é) This being a mistake, the' applicant
‘'submitted Annexure Ae1l7 representation which was answered
in the following ménner® by Annexure A-18 dated Bnd.86:

" The date of entry in Government serviceland in
.Geological Survey of India {Cole. Noe 2,6 7) have
also been corrected as 18.12.57 and your office may
please be corrected accordinglye. However, the
‘corrected copy of theseniority list is enclosed
for ready reference. The official may be informed
suitablye” 3 SR

The GSI has taken a decision that the applicant's

continuous service in Government is £rom 18.12.57.
Thereafter, a correctedsenioirity list'Aﬁnexure A-11 was
issued fixing applicant’s tontinuous service of entry in
Govte Service as 18.12.57« But so far as the pension

benef its are concerned, the Director Generalhas taken



- 3 - ., »\

the #}ew that the applicant's appointment in the GSI JEw

26+.2464 alone will be taken 'into consideration. Cammunication‘
issued in this beﬁalf'ta the applicant are Annexure A-~2 and
A_3;}dated 2846 91 and 304591 respéctivelye
3. In this application filed under section 19 of the
Administrative Tribunals*® Act, 1985, applicant is mainly
challenging Annexyres A-2 and A-3 and prays for a direction
to count the service of the applicant from 18.12.57 to
31-18’92 as.quaiifying service for the purpose of granting
' of retirement benefits legally due to hime
4. Rcsyondents have sdmitted the facts §$2*§tated by the
appl icant in th%? application but submittedAthét the'claim
of the apslicanthis belated. According to them., the
applicantfs request- for condoning the break was rg¢jected
as per Annexyre R-2 order dated 6.5.67. They further
submitted that on careful examlnation of the applicant’s
claim by the‘ccmpetent authority it was found that the
applicant's service in the GSI alcné can be taken into
consideration for the purpose of granting pensionary
- - & should
benefitse According to the respondcnts. the applicantéhaVeu‘
apprbached the ééﬁtraliRéilway for redressal of his grievancg{
if ény,and not the GSI. It is an accepted principle that in
casel’s invelving seniority, ceunting of pagt service, change
of date of birth etce. grievance should be submitted for
redressal well in‘advance of the date of retirement and
his request is beléted and cannot be'accepted.
Se Learned ¢omisel, Shrj C.P. Sudharakara Prasad,appearing
Oopn behalf of the appl icant submitted that,while the'apﬁlicant
was‘wcrking in the Ra11w§Y. he submitted his application fof
the post of Draftsman Grade-I through proper channels Iteds 4
with the Permission of the Railway that he appeared forthe
interview and he was also‘gréntednnecessary permission ggr

resignathmaéo as to enable him to join the new pcSt. From

%
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the facts and circumstances it is very clear that the applicant$

new appointment in the GSI was with the fyll knowledge and

permision of the RailwaYS. In that view of the matter, there is

i

no bresk in service and the apslicant is entitled to the
reliefs claimed in this Application.

6o in this connection, learned counsel b:ought to my notice
Rule 26 of OCS{Pension) Rules. Relevant portion of the Rules
is extracted belows

"PForfeiture of service on resignations
(1) Resignation from a service or a post, unless it is
allowed to be withdrawn in the Public inter@st by the
appointing authority, entails forfeiture of Past service
(2) A resignation shall not entail forfeiture of past
service if it has been submitted to take up, with proper
permission, another appointment, whether temporary.or
permanent, under the Government where service qualifies
: v .
(3) Interrumption _in service in a case falling under
sub rale (2) due to the two appointments being at
different stations, not exceeding the joining time
permissible under the rules of transfer, shall be
covered by grant of leave of any kind due to the
Government Servant on the date of relief vr by formal
condonation to theextent te which the pericd is pot
covered by leave due to hime.."

Rule {2) indicates that the resignation of the concerned

A sa
employee from the original employment will not entail 2§g§>any
N e

‘ forfeiture of past service if it is made with the proper

permission of the employer. In such cases, the employee cannot
be denied the benefit of counting of his past service and it is

the dquty of the new employer to condone the break and interru- |

Ption of service caused on account of the resignation from the

earlier service to join the new service. In other wWords, when .

'sych 2 permission is established it appears to be automatic and

.
that continuity of service accrue®’ in fawvour of the Govte
employee and denial of the same amounts denial of legal right.

7. In the instant case, materials Produced by the applicant
are sufficient to arrive at a conclusion that it is only after
proper permission and knowledge of the Rajlway that he has
resigned Brom Rajlway service and joined the service of GSI.
Hence, the case of the applicant f°r'igggggi&§§:§§£z§§§tfor
pensionary benefits comes within Rule 26(2) and i/, ; candot be
denied. |

8e It is alsp brought to my noticegiéﬁgGovt. of Ingia

instruction No. Fe3(6)-EV(A)/71 dated 4.12;71 and dated 20+5.72.
issued in connection with the interpzéfatimof Rule 26(2}}
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of the CCS (Pension) Rules. It reads as followss:

"Under Article 418{(b) of CSRs{Rule 26(2) of CCS (Pension)

. Rules 1972) resignation Of an appointment to take up with
proper permission another appointment whether permanent
or temporary, Service in which counts in full or in ®arg,
is not resignatjon from wublie servicee A question has
been raised whetheX in such Cases. a separate sang&tion
should be issued indicating that resigndtion has been
accepted ynder the above provigisns, in ordger to enable
the Accounts Officer to regulate the consequential
benefits in the matter of pay fixation, carry forward of
leave, pension etss The matter has been considered in
consyltation witk'/the C&AG®&ng it has been decided that
in eases Of above type thedorger accepting the resignation
shoulg clearly indicate that the employee is resigning
+0_joinranother appointment with proper permisséon and
that the benefits under CSR 418(b§ Rule 26(2) will be
admissible to hime The contentg of the above order should
also be noted in the service books of the ingividuals
concerned under proper attestations The issue of any
separate sanction h2s not peen considered necessary-

An entry may be made in the service book of ®e government
servant concerned under proper attestation as laid down
above in past cases also where it has been decided to
allow the benefits of CSR 418(b)."

It shows that the stand of the GoVernment is that an
order accepting resignation of a Government employee for taking
another employment should have.permission- If sych a peémission
is ggpm@yéd%‘a separate sanction is not necessary for
establishing the righf of the concérned government employee
to regulate the consequentjal benefitse But there should be
an entry in the Serviéé Book Of the Government servant
concerned with proper atﬁestation SO as to give him the
bepnefit of continuity in service under Rule 26(2).

8. . In order to Verify whether such entry has been

made in the Servicé Book; I directed the GovVernment counsel
to ProduCe the Service Book 6f the applicant. Accordingly, .
he was kind enough to produce the éervice Book Of thé
applicants In the Service Book, there is no entry with
regard to the applicant's earlier service in the Rajlway
but a dopy of Annexyre A-13 produced by the applicant, a
letter issued by the GSI in relaxation of age of the

applicént in connection with the employment as Draftsman



" Grade-I, is in the'file. It reads as followss

"With reference to the correspondence resting with
your letter No. 677/S(N)51/1/61/62/16(SR) dated
20.8.64 I am directed to say that the Government of
India are pleased to accord expost facto approval
for relaxtion of the prescribed age limit of 25
years in respect of Shri S. Anirudhan whose date of
birth is 20~10.1934 appointed as Draftsman Grade-I
in the GSI on 26th February,1964 in view of his
services in the Central Railway from 18.12.57 to
24.2:64"

Even though there 5 no endorsement in thefService'Bookrof‘
the applicant as indicated in the Govt. O.M.'deted 4.12.70,
the letter Annexure A-13 kept in the Service-B@@k;of the
applicant shows that the Government was fully aware of the
fact that the applicant has prior service in the Railwdy and
it was also taken in to account while relaxing the upper

age limit and GSI accepted continuity of service in Annx.ll
and Annx.=-16 seniority list as corrected by Annx.'A-ls. i
These three.decumentsvclearly establisy that the applicant's
continuous service was recognised by the GSIe. If the GSI
recognised the~ap?licant‘s servijce fer seniority from
18.12.57 for the pﬁrpose of service benefits there 1e no
legal justification on the part of the GSI to<3eﬁy the
same for pensionary bemefits as well to the applicante
This differeﬁt stand taken by thé GSI for seniority and
pension cannot be accepted. : i

9e It‘is,an'admittea fact that the applicant has prior
service in the Railway from 18.12.57 &nd that service is
else"éensionable. The benefit of penSjionary service
rendered. by the applicant cannot be denied to him on a - -
technical ground of'delay'énd break which_appear to be

the only reaSOn given in the reply- However, the suybseduent
conduct of the authorities ef GSI in recognising the
service of the applicant in the Railway for the purpose

of seniority which also holds good for the Purposecof

gfanting PenSionary benefits clarifies beyond any doubt
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that there is no break in‘service to deny the applicant
pension counfing his, service fhom 1841257 VThere'is'
absolutely no delay in this case frOm the date of Annexure
A-2 and A-3 and I am not inclined o reJect this application
reckoning delay from the date of R=2 which has been

actually superseded by Anexdire A-11, A-16 an@ A-18.
Moreover, the application was admitted on 25;3.92 after
hearing the SCGSC. .Né*objection regarding limitatiOQ was
taken at the admission stage. Under these circumétanceé;

it is not fair and pfoper to d18m£ss this appiication on the
plea of delay and latches raised by the Government Counse].
10. In the result, I hold that the applicant is entitled
to relief. Accordingly, I quash Annexure A-2 and.A-S and
direct the respondents to count the prior service of the
applicant in the Central Rajlway from 18.12.57 to 24.2.64 as
qualifying service for grant of retirement and other ‘
benefits legally due to the applicant’ oqqgggyfg;irement angr
31.10.%2.

11. The application is accbrdingly allowed.

'12. There will be no order as to costs. .

e

(N. Dharmadan)
Judicial Member
161092
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