-2
“)l
-

{ s =

VIN THE CENTRAL ADMINISTRATIVE TRIBUNAL

ERNAKULAM
0.A. No. 473/89 188 _
FoA—=No . : .
DATE OF DECISION _26.3.1991
V.Narayanan & 3 others Applicant (s)
, E e
m_[_gK_Sa_s;_kum & CA Joy Advocate for the Applicant (s) ~.
Versus U '
Collector of Central Excise, Respondent (s) .

and Customs, Central Revenue Bldg.,
1.5.Press Road, Cochin.18 & 19 others

- Mr,P.Sankarankutty Nair, ACGSC SC_Advocate for the Respondent (s)
(For res.1 & 2)

CORAM :

The Hon'bie Mr. S <P.Muker ji - Vice Chairman
. . and ,
~The Hon'ble Mr. AV, Haridasan = - Judicial Member

Whether Reporters of local papers may be allowed to see me Judgement? 4

To be referred to the Reporter or not? yc%
Whether their Lordships wish to see the fair copy of the Judgement7 Y‘Z’J

To be circulated to all ‘Benches of the Tribunal ? ?{db
JUDGEMENT o

CRwNo

(Nr.AQV.Haridasén, JUdiciél'Memher).
 The_szjg¢t matter of fhis.apﬁlicéfiqn is the

.dispute regarding intér;se sgniotity between the direct
féc;pits and promotees in the cadre of Inspectors of
Cantrai'E£cise;l The grievance of the applicént5'4 in
number is that, thouéh théy ﬁére directly recruited.to
tha.cédre-af Inspectors of Central Excise on 17.11.80,
persons . promoted to thét_pdst from the cadre of Uppér’
vDiQision Clerks long after ﬁhe date on which the applicahts
were pppointed havé been shown as seﬁior fb_the applicants
in the seniority list, Annexure-A1, according to the
applican£s follawing a urong priﬁc;ple‘cf'seniarity{

The persons who would bes affected by grant of the relief
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‘claimed in the application_have-been impleaded as respondents

3 te 19. The material facts of the case as averred in the

‘application can be briefly stated as Polloué.v

2. . There are two channels for making appointment to the
cadre of Inspectors of Centrél Exciéa, namely‘directi recrdit-
ment and ﬁromotian. Uppe;‘Division Clerks Qith 5 yaérs
regular service are entitled to be considered for promo-

tioa to the posts of Inspectors of Cent:al.Excise.' Aftaf

1.8.72, the ratio between promotees and direct recruits is.

3:1. Acéording to the Offic%fi'Memofandum of the Ministry

of Home AffPairs dated 22.12.59(Annexure-A2) the relative

seniority of diracﬁ recruits éhd promotess uaé to be
determined'accoﬁdipg to the'rqtation of yacancies basing

on the qQota prescribed for direct recruitment and promotion.
A roster was to bé maintaiped,-and the direct recruits and
promotees were to be Pitted in their requcfiwé slﬁts;

If for any reason either direct recruitment or promotions

could not be affected to Pill the ear-marked slots for

) _each.catégary, the practice was to keep the slots vacant

and to fill the same as and when the recruitmant is mads.

This resulted in an anomalous situation in which persons

whether it be promotees or direct recruits who were forﬁu-

nate enough to get accommodated in the slots being kept

~vacant in the roster of any earlier_year even-though

their appointment was on a far later date became seniors

to persons who were appointed earlier. than them in the

post but unluckily accommodated in the later roster.
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| | Uarious\High.Caurts and Supreme Court in a‘catena of deci-
sions held that this meﬁhod of fixing inter-se senierity
between prbmotees and direct recruits were illegal and
érbitrafy and violative of Article 14 énd 16 of the Consti-
tution of India. In the light of the decision of the
Supreme Court and the High Cmurfé, the Goﬁernment of India
issued an ofder.dated 7;2.86(Annexurg-A3) with a vieuw
to cure the defect in the’mathod_of reckoping seniority
between?diredt reqruits and @rumotees; as follows:

"This matter, which was also discussed in the
National Council has been engaging the atten-
tion of the Government for quite some time and
it has been decided that in future, while the
principle of rotation of quotas will still be
followed for determining the inter-se seniority
of direct recruits and promotees, the present
practice of keeping vacant slots for being filled
up by direct recruits of later years, thersby
- giving them unintended seniority over promotses
who are already in position, would be dispensed
with. Thus if adequate number of direct recruits
do not become available in any particular ysar,
‘rotation of guotas for purpose of determining
seniority would take place only to ths extent
of the available direct recruits and the pro- N
motees. ‘In other vords, to the extent dirsect
. recruits are not available, the promotees will
: be bunched together at the bottom of the seniority
—_ ' list, below ths last position uptso which it is
S possible to determine seniority, on the basis
of rotation of quotas with reference to the
actual number of direct recruits who become
available., The unfilled direct recruitment
quota vacanciss would, housver, be carried e
. forward and added to the corresponding direct
recruitment vacancies of the next year (and to
subssquent years whers necessary) for taking
action for direct recruitment for the total
number according to the usual practice. There-
after, in that year while seniority will be
determined between direct recruits and promotees
to the extent of the number of vacancies for
direct recruits and promotees as dstermined
according to the quota for that year, the
additional direct recruits selected against
the carried forwarded vacancies of the pravious
year would be placed en=bloc below the last
promotee (or direct recruit as the case may be)
-in the seniority list based on the rotation v
of vacanciss for that year, The same principle
holds good in determining seniority in the
event of carry forward, if any, of dirsect
recruitment or promotion quota vacancies (as
the case may be) in the subsequent years,"”
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But even after the issuance of Annexure-A3 order, on 10.6.86
the respondents issued a seniority list of Inspectors of
Central Excise, Annexure-A4 in which they had ranked persons

who wers bromoted to the cadre of Inspector of Central Excise

aftef the date of recruitment of the applicants to thaﬁ cadre
namely 17.11.80, as seniors to the applicants. To gquote
dertain examples, the first applicant who was appointed as
Inspector ;F CEntfal Excise on 17.11.80 was placed at

Serial No.39é,'uhile Shri P lMohammed Kasim, the 16th res-
pondent, though promotad’to thé_post only on 3;10.1981‘ués
aééigned at Serial ﬁo.3é7. While the second applicant

at Serial No.402, one C.K.Padmakumari who was appoihﬁed

on 30,9.81 has been placed at Serial No.401. Several

other bersans who were appointed to thé post af‘Inspectors
of Central Excisa'aftef 17.11.80 vere placed in the seniority
list at Annexure-A4 above the applicants., The applicants
submitted representations to the second respondent pdinting
out the irregularity and claiming proper placement in ths
seniority list. A copy of the representation submitted by
the éirsﬁ applicanﬁ to the second respondent is at Annexure-AS, -
~The claim of the Pirst épplicant for refixation of the
seniority was turned down by Annexure-A6 order dated 20.11.86.
The first applicant filed an appeal‘to the first respondent.
Subsequently, the second respondent prepared and circulated
another seniority list af inSpectors o; Central Excise as

on 1.1.89, on 28.2.89, a copy of thisbis Annexure-A1. In

this seniority list also the respondents adopted the old

fli,,//////////’— eeeS/-
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principle @f fPixation of éaniority and did not follow the
pgocedufa laid down in the Annexuré-AB instructions as in para-:-
graph 7 of Annexu;é-ﬂa, it was mentiongd as ?olloas:

"These orders shall take effect from 1st
'Narch, 1986. Seniority alrsady determined
in accordance with the existing principles
~on the date of issue of these orders will
not be reopened. In respect of vacancies
for which recruitment action has already
been taken, on the date of issue of these
ordars either by way of direct recruitment
or promotion, seniority will continue to
be determined in accordance with the prin-
ciples in forée prior to the issue of this OM,"

In the Annexure-ﬁ1 séniority list, the aép;icanfs 1 to 4

.1 were ranked 366, 376, 350, 344 reSpéctively. ‘But persons

wvho uere‘apﬁointed to the post long after 17.11.80 have

baén giVen seniority over the applicants. 'Thébparégraph

7 of the OM dated 7.2,86 (Annexuraéﬂ35 making the'o:der

only prospeétivevin operation the;eﬁ} taking away From

the appliqagts, the benefits o?.praber fixation of senio-

rity is arbitrary and illegallandvagainst the spirit of

the judge@ent of the Sup?eme Court and High Caurté, pursuant

to which the OM itseif has besen issued by the GoQarnment.

The cut‘éff’date of‘1§3.86'denying the benefit of the persons

who were appointed earliéf and extending the bene?it only

on those ahpointad‘an and ?fom-that date is discriminatory

illegal and violative cf Articies14»and 16 of the Consti=-

tqtion of India._ Inidétarmining-tha inter-se sehiarity of

members Eelonging to the same grade in the service, the rule
, GW”MW“%;

of continuous offlclatlan, length of service shauld be he

criterion, Tﬁe impugned seniority list prepared agalnst

- this principle of sahiority accepted to be p:opér in

various judicial pronouncements is illegal and unsustainable;
»02////(//”A | , | . el
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The'Hyderabgd Bench af the ﬁentral Administrative Tribunal
has in OA 156/86,Piled by some Inspectors of the Cantral
Excisé, as the applicants;held that the applicants therein
were entitled to get the seniority revised in accordance
with the principles laid down by the Supreme Court, which
were accepted byvthe Gova:nmantvof India, ﬁebartment of
Personnel and Administrative Reforms BMJN0;35014/2/80
Estt. D dated 7.2,1986, Therefore, the applicants pray that
.the paragraph 7‘in the OM dated'7.2;85, Annexure-A3 may be
declafed as arbitrary, disériminatory and violative of
Articles 14 and 16 of the Constitutibn of India, and
thereforevuhsustéinable, that'Aﬁnexure-A1'sahidrity liSt
mayvbe‘quashad,}and that the respdndents mabee'diraéted
tc‘deférminevtha seniority of the appliéanté by issuing

seniority in relation to others in the Annexure-A1
a reyised seniority list, refixing thairz?aniorityﬂlist
taking intd'account their datevof appointment and conti-
nuous:officiatiﬁn in service in.fhe grade oP'In5pectors

and also in the light of Annexure-A3 order dated 7.2.1986.,

3. '.vRégpondents 1, 2 and 20 were represénted by the‘
Central Government Standing Counsel. The othar mspon-

dents though nagified did,not appear, A reply statement

was filed on behéi? of the respondeﬁts 1 and 2. In this
reply'stétement, it has beeﬁ contended that the seniority

of the'applicants and others who were appointed prio; to
1.3.1986‘has been fixed in the seniority'list at Annexure-A4,
. though issued.on 10.6.1986, after the issuance of Annexure-A3

0307/"

0~



-7
oréer dated 7.2;1986; fdllquing the principles contained
in OM dated 22.12. 59 because as per paragraph 7 of Anns~-
xure A3 ragardlng persons who were recru;ted prlor to 1986,
the principles that have to be folloued in Pixing seniority
was those contained in the‘UM dated 22,12.59. It has been
_ Purther contanded that in Annexure-ﬂf seniority list; és on
71.1{1989 also thé same pfocedura has Eeen adbpted; énd that + .
this is perfébt;y in accordance with thé directions in Anne-
xure-Aéyofder. It has further-beed contended that if this
Tribunal has in tﬁe'judge%ent in ﬁA K-67/88 considered the
same questicn and observed that fha inter-se>Seniarity of
direbt.recruits'and promotees islto be fixed in accordance
with the guota laid dounvby the rules and éeniority has ﬁo
satisfy the test 6? equality of oppoftunity.in the mattai
. oflservice. Thgrefare, the fespundenfs 17 and. 2 contend that
tﬁerevis no &erit in the applicétion, and that the same is
liable to bevdismissed; fhe.raspondants 1, 2 and 20, though
uare\giVQn sevéral‘gpportunitieévta file additional reply
sﬁatement a?tar,the'ameAdment dF'the aﬁplicatibn,'incorpora-

ting the prayer.for declaration that paragraph 7 of Annexure-A3
o did -
order 1llegal and. 1noperat1ve, they hm&.not file any addltlonal

reply statement.,

4.‘ . We have carsfully gone through the pleadings and
documents produced, and have also heard the arguments of

the counsel on either side,

5.  The short dquestion that arises for consideration
in this-application is, whether paragraph 7 in Annexure-=A3

order, making the principles laid down in that order . ,
0008/-
)



basis of rotation of quotaA

"uefe promoted ohly subsequently and that placing the appli-

. e
inapplicable to persons already in service upto 1.3.1986
. | v 3 ~ )
and applicable only to persons recruited fwam that date
. &

is violative of Article 14 and 16 of the Constitution and-

ﬁherefore‘liable to be_s@ruckvdoun. It is an undisputed

‘fact that several persons appointed after 17.11.1980 on

which date the>applic§nts were recruitéd directly as
Central Excise Ihspecto}s'have béan ﬁlaced higﬁer in the
seniority list at Annexure-A1 and A4, The reasons fér
this anomaiy is that in their cése aeni0ri£y was fixed
not on the basis of the date QS entry into service or
length of cohtinuous officiation in the cadre but on the

Vacomtie :
The applicants have averred

_ A
in the application that as 5 years, regular service in the

_ &
ca¢re of U.0.C is required for prbmotion as Insgactor of
Cent:al Excise,.on the date on which thg applicants were
éppqintedvby direct‘récruitment to thaﬁ post the prémotees
had'not'bacoma eligibia'?or promofion, that was why they
cants below such persdns in'thé seniority list is highly
arbitrary and violéfive of Afti;les 14 and 16/0? Fhe Con-
stitution'of india. It has alsﬁ been averred tha£ it was

. omnel
with a v;eu to ayoid"such vnequittable situationAi?rsuadad
by the varioqs judgementé of the Supreme Court and High

Courts that the Government had issued Annexure-A3 memorandum

wherein it has been provided that if adequate number of

‘ direct recruitees or promotees do not become available in

a particulariyear,»rotation of quota for thse purpose of
determining seniority should take place only to the extent

of availabilityyof direct recruits or promctess, that o/

y
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unfilled quota of Qacancies would be carried Poruard and added
to the corresponding quota of the.next year and that the
additional recruits selected against the.carry forward vacan-
cies of the previous ye.ar‘ should be placed enblock below the
- last promotge‘or diféct recruits as the case may be in the
seniqrity»list based on rotation of vacancy for that year.
According to the applicanfs if qualifiad.pefsons to be
promoted to the post of Inspector of CentrallExcise were
.not availabla, at that timé when the applicants uvere directly
recfuited to that cadre instead of leaving the posts of
premotees‘vacant asvdifectéd in Annexure-ﬂsg the vacancies
in the quota df promotees should have been carried fPorward
and that if that was dﬁné there would not have been any
occasion for placing persons appointed by promotion to
the post of Inspector a? tentral:Excise after the appoint-.
ment of the aéplicants above them. The respondents' con-
tention is that; since.Annexura—A3 has come ihta effact
only from 1.3.1986 and as seniority ofvpersons in service
upto that date in the cadre is to be continued to be deter-
mined according to the existing guidelines céntainad in the
0M dated 22.12.1959 at Annexure-A2, there is no mefit in
the case of the applicants andlthat no injustice has been
caused to them in the matter of seniority in Annexure-A4
iist. fhe learned counsel for the applicant argued that
the paragraph 7 in the Annexﬁre-ﬁ3\list making the prihcip%as
‘laid down in the above memorandum'applicéble only in the
case of perspns'appoihted éfter 1.3.1886 is arbitrary and

00010/’"
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violative of Articles 14 and i6 qf the Constitutian. A 
clagsification of oPFicaré into persohs recruited prior
to 1.3.1936'and"a?tér that date for thé purpose of applyin§
the corréct seniority according_toltﬁe learned eounsel
amounts td hostile discrimination. Even before the issuanqe
ﬁ% Annexure-és, thevSupreﬁe Court has in a éatena,of deci-
sion ihdicétad that uﬁere a auata has Péiled, it is improper
to allow the rota rule of seniority to prevail. As ear;y
"as in the year 1967 the Supreme Court has in D.R.Nim Vs,
.Unian of India, AIR 1867 SC 1301 abserQQd thaf comtinuous
officiation ih a cadre mﬁst be counted for geniority.
It has‘been'observed as Pollous?

"eeesllhere an officer has worked for a long
period as in this case for nearly fifteen to
tuenty years 'in a post and had never been
reverted it cannoct be held that the Officer's
continuous officiation was a mere temporary -
or local or stop gap arrangement even though
the order of appointment may state so.  In
such circumstances the entire period of offi-
ciation has to be counted for seniority. Any
other visw would be arbitrary and violative
of articles 14 and 16(1) of the Constitution
because the temporary service in the post in
question is not for a short period intendsd
to meet some emergent or unforeseen circum-
stances."

In Janardhan Vs. Union of India, AIR 1983 SC 769 the Supreme

Court has observed as follous:

"As guota rule was directly inter-related with
the seniority rule, and once the quota rule
gave way, the seniority became wholly otiose
and ineffective. It is squally wsell-recognised
that where the quota rule is linked with the
seniority rule, if the first breaks down or

is illegally not adhered toc giving effect to ~
the second would be unjust, inequitous and
improper." ' , :

In G5 Lamba Vs, Union of India, AIR 1985 SC 1019 the
Supreme Court has enunciated the folling principles:

"Where recruitment to a service or a cadre is

%L///ﬁﬁgmfmare than one source, the controlling '
) ) 0..11/"



authority can prescribe quota for each
course. It is equally correct that where
the quota is prescribed, a rule of senio-
rity by rotating the vacancies can be a
valid rule for seniority. But as pointed
out earlier, if the rule of seniority is
inextricably intertuined with the gquota

rule and there is enormous deviation from
the quota rule, it would unjust, inequitous
and unfair to give effect to the rota rule.
In fact as held in 0.P.Singla's case(AIR
1984 SC 1895) giving effect to the rota
after noticing enormous departurs from the
quota rule would be violative of Article 14.
Therefore, assuming that quota rule was
mandatory in character, as pointed out
earlier, its departure must permit re jection
of rota rule as valid principle of seniority."

The Suprema'Court has again in the same ruling held that:

".esgiving effect to the rota rule after
noticing the snormous departure from the
quota ruls would be violative of Articles
14 and 16, ruleéd that selection or recruit-
ment of one year shall have precedasnce over
selection or recruitmant of the next year
and this is what is known service juris- .
prudence as seniority, according to conti-
‘nuous officiation in the cadre or the grade
eee This is in tune with fair -play and:
justice and ensures equality as mandated by
Article 16." '

It is taking‘nutéx of-ﬁhe principles_ehunciated the above
decisions tha£ Ahnexure—AS ués_issuad by the Gavarnment.
Even before ths issuance o? Annexura-AEKin the judgement
referred to above the Supreme Court has held that if there
has 5een deviatioé from theégata rule, then to that extent
4 _
rota rule of seniority should not be applied and the proper
rule of seniority to be applied in suchvcases is the date
" of entry énd canéinuous officiation in the cadre. So giving
a cut a%ﬁdaté as‘1:3.1986-and making the principles of
seniocity.proparly formulated in the 1igﬁt of the deeisians
of the Supreme Court applicable only to paersons recruited
after thét'date, is highly improper and arbitrary. it

does not stand the test of reasonableness in classification.

(11//,/,,/,/,,/*’ ' 12/
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Theraforé, we have no hesitation in strUcking down para-
graph 7‘0F the memorandum dated’7.2.1986 at Annexure-A3
as irratiohal and violative of Artiqlesb14 ana 16 of the
Constitutioﬁ. It naturally ?olloQ§ that the fixing of-
the seniority in the case ef the applicants basing on

the Annexure=-A-2 memorandum dated 22.12.1959 is irregulaf

and improper.’

6. In thé conspectus of facts and circumétances, we

alloQ the application, declare the paragraph 7 of thé oM

af,tha Governméntvof India, Ministry of Personnel, Public —
G?ievanﬁes and Pensions dated 7.2.1986 at Annexure-A3

null and void and set aside the impugned seniority list

Annexure-A1 and A4 and dirsct the respondents 1, 2 & 20

 to recast the_seniority of the applicants and other

persons in the cadré on the basis‘o? the principles

‘1aid down in the remaining part of Annexure-A3 OM, Action
as directed_abaﬁa should be completed within a period

of three months from the date of communication of this

) |
) (5 .P.MUKERII) —

. JUDICIAL MEMBER : VICE CHAIRMAN

26.3.1991



R.A. NO. ?,55'[61[

CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM ZENCH

‘Placed below is a Review Petition filed by Sk C- S -Giypalakdshuon.

¢ . . : Nk
I}./-W\d P&J.q (AppEicantiRespendents in v Rt

petition shall be dispesed of by circulation where the Bench may.

.0A /~T_—A No. _-7—1”:)3 )f%‘w, ) seeking a'revieu of the order dated 24-3. </

passed by this Tribunal in the vabove noted case.

2. Unless ordered otherwise by the Bench concerned, a reviey

eitper reject pétition-or direct notice ts be issued to the opposite
party.

Y

3. A Review petition is, thersfore, submitted for orders of _
: ‘ >

th‘é Behch consisting of ‘Henhle <. Sop Kdses ~ 7o
U 3

o h B i dason  ttede . o
“od

which pronounced the Qrder sought to be revisuwed . . [
. . - oA L
L e el o sin R ha also fled a s ety
! ’.} - L] ’ . y g & o) Q/f‘ "7 :
D pesling b i RA. whlll ey plense b Sew ok E

,m]i&} |

PS to Hon'ble K{imbe K- 2



28.6.91

7.8.91

. SPM&AVE ‘ R.A.No, 35/91

Mr.Ramakumar-for the petitioner in RA, o oo

‘| Mr.PSK Nair-ACGSC.,

, Heard _the learned counsel for the Review.Appliant
on the M.P, 696/91 for conconatlon of celay and M.P. 697/91
for stay. In the 1nterest of justice we direct that notices
on M.P.696/91 and 697/91 be issued to the original
applicant directing him to file reply within two weeks
w:.th a Copy to thre other parties. '

Shri Sankarankutty Nair takes notice of the RA
“and M -P.s on behalf. of briginal respordents . 1&2. List
for further directions before this. Bench on 24.7.91.

DU C i 2B.6.91°
SPM & AVH: ,
Mr.Ramachandran Nair-for the petitioner

-Mr, Sankarankutty Nair _ . : S

Mr-Sas:!.kurm’;u: .

At the request of the 1earned counsel. for the
petitioner(MP). ‘1list for further directions on 7,8, 91.

< . ) - ) 4.7 .
SPMGJ\VH s ' g ' "

Mr.Ramachandran Najir-for applicant.
Mr.TA Rajan-rep.Sankarankutty Nair, -
None for the other parties.

On request of . the learned counsel for the original
respOndents. list for further directions on 12th September,'Ql.

7.8:31
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SPM&AVH -
12.9.91 ' Mr. Ramachandran Nair-for Review Applice

Mr.3ankarankutty Nair.ACGSC
- Mr.,Joy~for Sasikumar

Heard the learned counsel for both- the
parties ln this Revxew Application. The Review Applica
was not a party to the O.A.473/89 decided on 26.3,1991,

{ His grlevanﬂe is that by the recastlng ot the oenloritj.

List, he Wlll be adve"sely afhected.
‘! i :

The learmsd counael for the reSpondents

" Shri bankarankutty Nalr,Aﬁ oC clarifled that in finalisd

-

tke Séniottty List in accordance with the dlrection of
5“thls Trlbunai,lpgsfﬁpntatlve Senlorlty List will be;wqw
C1rculated to all concerned inviting representations it
apy.and on the basis of the deC151on$taken on the repred

sefttations if any, onlz‘é?e Seniority LlSt be flnallsed.

...... 6,,
In view of this assurance given by the-

int

t

learned counsel for the respondents (ACG3C), there is no | R

? ground for the apprehen31on expressed by the RéV1ew

Applicaht. In any case there is no force in the Rev1ew

- Application and the same is rejected, - K

!L . in ’;’,mo\dmoch
! - _ The Review spplicant will/any case be at

. llberty to “hailenge the finalised Seniority List before
; approprlate legal forum in accordance with law,
L M.P.696/91, and M.P.Dy.No.7416/91 are }
- disposed of. . '

L | o <§§TZ&~~'
N .“:1;1 L R Y . \
i X E X

(A.V.Haridasan) - (S.P.Mukerji)
Judicial Member ' Vice Chairman

+

! o 12.9,91




