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JUDGEMENT
(Hon'ble Shri S.P.Mikerji,Vice Chairman)

In this application dated 23.3.91 the applicant an

ex-cerviceman reemployed as Garri‘age and Wagon Khalasi in the

Sout hern Railway has prayed that he may be jeclared to be

I3
entitled to get his pay on re-employment: by grant of one
increment for every .completed year of. service in equivalent or

N osl
higher categoryf&n the Armed Force and the respondents be

directed'to fix his pay accofdingly. He has also prayed that

the respondents be directed to pay relief on military pension
with arrears during the period of his re-employment. The brief
facts of the case are as féllows. |

2. The applicant was employed in the Army between October
1965 and October 1980, At the time of his retirement from the
Army he was having a basic pay of Rse 235/~ which along with the

allowances came to Rs.415/- per month., He was re-employed as a
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2.

Khalasi in the scale ofvb.196-232/L in the quota reserved
for ex-servicemen in August 1985, His pay was fixed ét

the minimum of the pay scale without making any deductioﬂ

’on account of militafy pension. He represented fof the

first time on 1.10.1988 seeking protecti on of the ‘last

Pay drawn by him in the Army (Ext.R2), His particulars

of Army service were called from'thewArmy Record Office

at Bangalore(Ext.R3), According to the applicant in
accordance with the Government of India's letter dated
8.2.83, th%entire military pension of Non-Commissioned
Officers is to be ignored and accordingly his entire
military pension is to be ignored in fixing his initial

pay. Since the maxiﬁum of ﬁhe pay scale in which he was
re-employed , i.e, Rs.232/« is less th;n the last pay (m.235/L)
drawn in the Army, ' his pay is liable to be fixed by granting
one additional increment for every completed year of service
subjéct to a maximum of Rs.232/~., This will be in addition
to thefull military pension and relief on pension. He

has referred to the decisions of this Tribunal in thch
similar reliefs have been granted. His representation
brought the respdnse at Ahnexﬁre -II from the respondentBJEMMa
that the total emoluments on re-employment ?Emmore than >
the last pay drawn at the time of retirement from Armed
Services and therefore he was not eligible for refixation

of his pay at higher stage.

3. Respondent 3 in the counter affidavit has referred
to the various orders of the Government of India and the
rulings of the various High Courts disallowing relief on
pension during the beri&d of ré-employment of ex-servicemen,
- However, they have conceded’that a Larger Bench of this

Tribunal headed by the then Chairman allowed the relief
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.3,

on pension during the period of re-employment, but the

same has been stayed by the Supreme Court.

4, Respondents 1 and 2 in their counter affidavit have

reiterated that since the total emoluments granted to the
applicant on re-employment were more than the lastﬂpay

) 5
drawn at the time of retirement, he is not eligible for

re-fixation of his initial pay with increments. They have,
further stated that since the Military authorities have

not furnished the particulars of the pay drawn by the

applicant from the date of enrolment to t he date of
discharge, the applicant's averment about particulars of

his military pay etc. could not be verified.

Se We have heard the arguments of the learned counsel
for both the parties and gone through the documents care-
'fully. As has been indicated by respondent 3, a Full Bench
of this Tribunal héaded by the then‘Chairman of the Tribunal
in TAK 732/87 and other Cases bf a majority jﬁdgment

dated 20th Julyg, 1989, to which one of us (Shri S.P.Mukerji)

was a party,decided as followsia-

* Where pension is ignored in part or in its
entirety for consideration in fixing the pay of
re-employed ex-servicemen who retired from mili-
tary service before,6 attaining tke age of 55 years,
the relief including adhoc relief, relatable to
the ignorable part of the pension cannot be
suspended, withheld or recovered, so long as

the dearness allowance received by such re-employed
pensioner has been determined on the basis of pay

- which has been reckoned without consideration of
the ignorable part of the pension, The impugned
orders viz. O.M No,F.22(87-.EV(A) /75 dated 13.2.1976,
O.M No, F.10(26)-B(TR) /76 dated 29.12.76, O.M No.
F.13(8)-EV(A) /76 dated 11.2.77 and O.M No.M, 23013/
152/79/MF /CGA/NI(Pt) /1118 dated 26.3.1984 far
suspension and recovery of relief and adhoc relief
on pension will stand modified and interpreted
on the above lines, The cases referred to the
Larger Bench @e remitted back to the Division
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Bench of Ernakulam for disposal in details in
accordance with law and taking into account the
aforesaid interpretation given by one of ws, (Shri
S.P,Mukerji, Vice Chairman). " '

65 Since the applicant before us-was engaged in 198§)

in accordance with the O.M of 8.2.83 his entire military

pension is to be ignored and accordingly the relief including
' embive

'ad-hoc relief , if any, on his military pension will also

, A
have to be ignored during the period of his re-employment

and the applicant will be entitled to draw the relief
including adhoc relief on his military pension during the

period of his re-employment with the Railways.

7. As regards drawal of advance increments in fixation
of initial péy of re-employed ex-servicemen, a Full Bench
of this Tribunal in their judgment dated 13.3.1990 in O.A,

3/89 etc. decided as followsie

%" We hold that for the purpose of granting advance
increments over and above the minimum of the pay-
scale of the re-employed post in accordance with the
1958 instructions (Annexaures IV in O.A 3/89), the
whole or part of the military pension of ex=servicemen
which are to be ignored for the purpose of pay fix-
‘ation in accordance with the instructions issued in
1964, 1973 and 1983 (Annexures V,V-a and VI,
respectively), cannot be taken into account to
reckon whether the minimum of the pay-scale of the
re-employed post plus pension is more or less than
the last military pay drawn by the re-employed
ex-servicemen. " :

From t he above it is clear that if the'last miiitary pay
drawn by the applicant ﬁés more than the minimum of the
pay 'scale in which the applicant has been re-empléyed,
the applicant will be entitled to adv;hce increments at
the rate of ohe increment for each year of service in
equifalent or higher grade in the Army in accordance with
the O0.M of 25;11.1958, the televant portion of which |

reads as follows:e
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" (b} The initial pay, on re-employment, should .
be fixed at the minimum stage of the scale -
of pay prescribed for the post in which an
individual is re-employed,

In case where it is felt that the fixation
of initial pay of the re-employed officer
at the minimum of the prescribed pay-scale
will cause undue hardship, the pay may be
fixed at a higher stage by allowing one

- increment for each year of service which
the officer has rendered before retiremert
in a post not lower than in which he is
re-employed.

(c) In addition to (b) above, the Government
servant may be permitted to draw separately
any pension sanctioned to him and to retain
any other form of retirement benefit for
which he is eligible, e.g., Government
contribution to a Contributory Provident
Fund, gratuity, commuted value of pension,
etc., provided that the total amount of
initial pay as at (b) above, plus the gross
amountof pension and/or the pension
equivalent of other forms of retirement benefit,
does not exceedse

(i) the pay he drew before his
: retirement (pre-retlrement
pay), or

(ii) Rs,3,000/-, whichever is less."

This has to be read with the clarification given by the

Department of Personnel and Training after consulting the

Ministry of Finance, as quoted in the aforesaid judgment

dated 13.3.1990 which reads as followsi-

" When a re-employed pensioner asks for
re-fixation of pay under the 1983 orders, his

pay has to be fixed at the minimum of the scale.
The question of granting him advance increments
arieses only if there is any hardship. Hardship

is seen from the point whether pay plus pension
plus equivalent of gratuity (whether ignorable or
not) is less than the last pay drawn at the time
of retirement. If there is no hardship, no advance
increment can be granted.

In view of the ruling of the Full Bench of the Tribunal,

the ignorable part of the military penéion is to be ignored

-

eeb



.6.

in assessing the hardship and since in the case of the
applicant before us, his entire military pension is to be
ignored and since the minimum of the pay scale at which
his re-employment pay has been fixed, i.e, m.196/L is

less than the last military pay drawn_by.him of m.235/:
}without'taking into account his ignorable military pension,
he is entitled to get .one increment in the scale of
'3.196-232/L for each year of his military service,

equivalent or higher than the grade of C&W Khalasi.

8.‘.' The contention of the respondents that both t he
deCisions -of the Larger Bench of the Tribunal ‘have been
stayed by the Hon'ble Supreme .Court, should not make any
difference so long as those decisions haire not been set
aside, In Roshan Jagdish Lal Diggal and others vs. Punjab
State Electricity Board, Patiala Ana others, 1984(2) S‘L‘R

731, the High Court of Punjab and Haryana observed that

T pendency of an appeal before the Supreme Court does not

render an order of the High Court ‘ ' non est' even where\
the High Court's order in appeal had been stayed by the
Supreme Court. The order of the High Court was still |
to be treated as a bitiding precedent. The Delhi-/High
Court also in Jagmohan vs. State, 1980 Criminal Law

, Journal 742 observed that mere pendeacy of an appea_l before
the I-lon'ble Supreme Court does ‘not ‘take away the binding
nature of the High Court's decision unless and until

it is set aside by the Hon'ble Supreme Court. In Alpana
V.Mehta vs.: Maharashtra State Board of Secondary Edication
and another , AIR 1984 SC 1827 the Supreme Court upheld
the contention of the appellant that the Bombay High Court
was not justified in dismissing her writ petition on the
sole 'ground that operation of the earlier judgment of that

High Court on the basis of which the writ petition had been
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filed, had.beeh stayed by the Supreme Couft. The above
view has been upheld by the Full Bench of the Principal
Bench of the Tribund in its Jjudgment dated 13th February,
i991 in O.A‘194/1990(Shri Gapgo Ram and another vs.

Union of India) and 3 other O;As. In thOse cases the

issue before the Full Bench was whether the judgment
delivered by another Full Bench " in Rasila Ram's Case

about thé jurisdiction of the Tribunal which had been
~stayed by the Supreme Court in an S.L,P filed by the
‘ Govérnment . remains valid as a'binding precedent or
wbether the ihterim otder passed by the Supreme Cowu t
nullified the judgment of the Full Beach or its effect

was to be confined only in respect of the judgment
pronounced in the case of Rasilaram, The Full Bench’
observed that_the interim order passed by the Supreme.
Court_in thé S.L.P in Rasilaram's case not being a speaking
order does not make any declaration of law and "consequenﬁly,
it is not é binding order under Article 141 of the
' Constitution". The Full Bench further observed that
until the decision of the Full Bench in Résilaram's case

is set aside, reversed of modified by the Supreme Court

it remains effective. In view of ,the unambiguous finding
- of the Full Bench of the Tribunal, we have no hesitation

in:- following . the dicta ofqgég?ﬁgdgments in this case also
sO long as those judgments have not been set aside, oodified

or reversed by the Hon'ble Supreme Court.

9. . In the conspectus of facts and circumstances we

allow the application with the following directionsse=

a) The respondents shall pay tc the applicant
relief including ad-hoc relief on his military
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pension during the period of his re-employment.

b) Respondent 3 shall give to Respondent 1 the full
particulars of the posts, pay scale, pay and the
periods during which the posts were held during the
entire period of military service of the applicant‘
between 1965 and 1980, This shall be done within a
period of two months from the d ate of communication of

, this order. ‘ |

c) Respondents 1 and 2 shall re-fix the initial pay of
of the appliéant in the scale of Rs,196-232 by granting’
him one increment for each year of military service
during which the applicant held posts equivalent or
higher t han that of Khalasi subject tc the overall
limit prescribed in the O.M of 25.11.1958 as adopted
by the Railways. | |

e

d) Arrears of pay and allowances and of relief and ad-hoc

. relief on military pension should be paid to the
applicant by the concerned respondent within a period
of four months from the date of communication of this
6rdéf.3ut the arrears &ill be gaid from the date of -

commencement of 3_years prior to the date of claim or
Eg;the date of reemplgymentpwhichever s later, >

10, There will be no order as to costs. S

MW% o .?‘\Z(ZZ(G\’&«?L/

(N.Dharmadan) (8 .,P.Mukelr§i)

‘Judicial Member Vice Chairman

n.j.3
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-2- CPC 80/93 in OA 469/91 | e
: .
(23) M MR Rajendran Nair . S ] -
fie MC Cherian for R 1 & 2 : R
" Geurga Joseph for R=3 o
" . "; - -
Petitioner complains of uilful dlsobedlencé ' A \pﬁﬁ

of the orders of thls Tribunal in DA 469/91.

Learned counsel for respondents aubm;tted

that pay of the'applicant has been refixed by
_order dated 29. 6 93. -He also submitted that
amounts remainsé'tﬂ bs paid Ulll be paid within ‘
two useks from to-day,

‘We record the submission and we consider f’? (:)
it unnecessary to go into merits of the Contempt| ‘%‘_“

A application., It is dismissed as ndt)prossed. l :ZC?
R Ra garajan . Chettur Sankaran Naxr(J) | ‘ I ’

'19.7.93 : -




