IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' S ERNAKULAM BENCH

0.'A. No. -
T. A No. 466 1991

DATE OF DECISION & 3-&-92 .

K. Q. Varghese ' Applicant (s)

Mr. M.R. Rajendran Nair

Advocate for the Applicant (s)

Versus

- The Manager,Govt. of India Preﬁ
.Koratty and others '

gs’pondent (s)

Mr. Mathéws J. Nedumpara, ACGSC

Advocate for the Resbondent’ {s)
CORAM :

The Hon'ble Mr. S. P. MUKRRJI, VICE CHAIRMAN

The Hon'ble Mr. N. DHARMADAN, JUDICIAL MEMBER

Whether Reporters of local. papers may be allowed to see the Judgement 7>:4
To be referred to the Reporter ar not? e

Whether their Lordships wish to see the fair copy of the Judgement ?m
To be circulated to all Benches of the Tribunal ? ka

oo

JUDGEMENT
MR. N. DHARMADAN, JUDI CIAL MEMBER

The grievance cf the applicant is against the refusal

on the part of. the. respondents to grant him promotion as

' Machine Assistant when his juniors}were promote§ to that
category. The applicant was-origin;lly appointed'as
Machine Iﬁker in a temporary capacity w.e;f. 1.3.1973
ié the scale of pay of %. 75-110, This post was later
re-designated as Machine Attendant. In the Seniority l?st
Annexure-I1 published in 1982, the'applic§nt's rank was
37. Annexure-I l1ist shows that several persons such as
S/Shri Benjamin Varghese, O.A. Balan, V;Mf Joy a?d NQK.Ubni‘

were promoted as Mechine Attendant w.e.f., 27.7.%4 but-

Y
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-the applicant was genied éromotion to this category. '
Hence, he has submitted Annexure-II representation on
7.9.1985 before the Manager, Gth. of India Press,Koratty.
This represéntation was disposed of by Annexﬁre-III reply
stating that his case could not be conSidered as he was
not found fit for promotion because of the currency of
‘punishment issqed‘as per order dated 21.5.1985. The
applican% again sgbmitted another.representation Annéxure-IV;
This was also turned down by Annexure-V stating ﬁhe same
reason. On the expiry of the pﬁnishment of withholding'of
incrémeﬁt, the applicant again submitted represéntation
Anngxure-VI;'This was answered by Annexure-VII Office
Memorandum stating that his case wiillbe Submitted to the
Managerlfpr aecision; Thé aﬁplicant subm;tted further
representatién dnd he received Annexure-VIII 0.M. dated

He has not so far been‘prométed a$ Machine Assistant. lo—
'30.12.88/§ithout challenging any of these communicatiogs,
he has filed this application with éhe-foliowing prayéré:

"i) to declare that the applicant is entitled to be
posted in the category of Machine Assistant with
effect from the date of such posting of his juniors
on ad hoc /regular basis and direct the respondent
to promote and post the applicant as Machine
Assistant with retrospective effect from the date
of such promotion/posting of any of his juniors
with all consequential benefits including arrears
of salarye. :

ii) grant such other reliefs as may be prayed for and
: "the Tribunal may deem fit to grant, and

iii) grant the cost of this Original Application."
"2,  The definite stand taken by the respondents in this
case is that the applicant could not be promoted to the

post of Machine Assistant since he is found guilty of
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improper conduct and discip;inary proceedings were initiated
against him and hé was found guilty. They have further
Ssubmitted that the applicant couid_notvbe promoted to fhe
‘upgraded post of Machine ASsisﬁaht for thé Simple reason
that oﬁ evaulation of all aspects, the competént authority

in 1983 and 19845
~ found him not sultable/to be promoted as Machine Assistant.

: expired- in’ March, 1988l
”After‘ﬁheﬁ currency of punishment awarded/xxxxxk,vthe
applicant's request could not be»favourébly considered
because of lack of vacancy. There ;ere tﬁo disciplinary
proceedings against him‘which commenced from 1982 and the
abplicént was undérgoihg puhishment upto March, 1988 exéept
for a short iﬁterva1.  Hénce, it was neither possible nor
desiréble to keep the vacancy in@efinitely for the applicant
who kas CQnsiéered'twice for promotioﬁ along with other
Machine Attendants, his junio;s apd Seniors and.the bPC
»rsjected his case paving found ugéuitabie.

5. We have heard the érguments and ¢considered ;he
documenﬁs. The learned counsel for the respondents placed
for our ?erusal the files. On going through the files, it is
seen that the compétenf authoritygkmg@”bnsidered the

in '1983  and '1984 b
appllcant for promotion/but denied the same to him on

his poor performance and because of H—
account of/ the vigilance/disciplinary case pending against
him; When h;s case was considered for promotion, it is seen
that the respondents have not adépted the ‘'sealed cover
procedure.' _HOwever, 8ince it is an admitted'faét that the

applicant was undergoing punishmént during the relevant

time, even if the sealed cover procedure' was adopted, the
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position would not have changed tiil March 1988 when the
currency of punishment expiréd .iBut had the sealed

cover procedure begn followed in 1985, 1?86, 1987 and

1988 and any vacancy of Machine Assistant had been filled
up by promotion of his juniors, the applicant could have
claimed opening of the sealed éo&ers ~and consideration

of his case for promotion against-any one of the vacancies
filled up by his juniors during these years, on the basis
of the assessment in fhe sealed cover and the outcome
:of the diséiplinary proceedings, The absence of vacaﬁcies

after 1988 would not have mattéred and the applicant

could have been promoted against any of pre-1988 vacancies

and his promotion could have been given effect to against
that vacancy after March 1988, By not considering the
applicant for promotion under the sealed céver procedure
daring 1985-88 when his juniors were considered_ ., the

‘applicant's rights have been grievously ignored.

4. In the f acts and circumstances we allow the
appiication to the extent of directing the respondents
to consider the applicant for promotion during each of

the years 1985~88 when his juniors were considered)by

assessing his confidential reports and keeping in view

the outcome of the disciplinary proceedings. If he is
. . B beeomen ?}u.%(rb» iry

found fit for promotion in any of these years, he

. : .

be promoted with effect fromthe cdate his junior was
promoted in that year bﬁt it should take effect from
March 19388 when the currency of the punishment was over.

If he is'not found £fit for promotion daring 1985-88, he

should be considered for promotion against subsequent
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vacancies in accordance with law. There will be no order

as to costs,

{N.DHARMADAN ) : (S.P.MUKERJI)
JUDICIAL MEMBER VICE CHAIRMAN



