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~IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
ERNAKULAM BENCH

0.A. No.47/90 109~
L PVFT A e
30.4,91
DATE OF DECISION
M Mukundan ‘ Applicant },s’(

' Mr P Kesavan Nair

_Advocate for the Applicantjs)/

Versus'

~Union of India rep. by the"
Secretary to Govt. of India Resmnde.m (s)

Ministry of Agriculture & Cooperation

Krishi Bhvan, New Delhi & others.

Iir NN Sugunapalan, SCGSC Advacate for the Respondent (s) 1,3 & &

Mr PV Madhavan Nambiar " for Respondent -2

CORAM:

‘The Hon'ble Mr. NV Krishnan, Administrative Member
The Hon'ble Mr. AV Haridasan, Judicial Member

Whether Reporters of local papers may be allowed to -see the Judgement?
‘To be referred to the Reporter or not?

Whether their Lordships wish -to see the fair copy of the Judgement? )0
To be circulated to all Benches of the Tribunal?

roN o

JUDGEMENT

Shri NV Krishnan, A.M

- The épplicant, Qho is an employee under Respondent-2
is aggrieVed by thé AA.nnexure A1 letvterAdated 6+9.89 communicating Af'
the 2nd réspondent the decision of the 1st responéent thai as
advised'by the Ministry of Finance, the 1stxgsponden£ is not
obliggd t§ pay pension and leave salary confribution in respect
of the applicant 's deputation from 1.11.76 to 9.9.83.
2 Thié.applicapion has been filed in the following
circumstances.
2.1 ‘The épplicant was an employee of the 2nd respondent,
Central'Iﬁstitute of Fisheries Technoiogy (CIFT) under the Indian

Council of Agricultural Research (ICAR), an autonomous organisation

»
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under the Union of India, While so, he was selected
by the Unionqublio Sgrvice Commissicn for appointment
by direct recruitment for the pogt of Instructor in the
Central Institute of Fisheries Nautical & Engiﬁeering

Training (CIFNET) (Respondent=3), under the Ministry

of Agriculture and Cooperation, Government of India

as will be clear from the offer of appointment dated
é3.12.70 at Annexure A2,

2,2 The sécond respondent neueriheless)permitted

the applicant ‘to retain his lien in theﬂparent Dépértment
on the éxécation of the -declaration dated 7.1.71 and
relieved him on 7+1.71 (Annexure A4). That declaration
of the applicant (Annexure A3) acknouledged)among ot her
things his liability to pay leéve‘salary and pension

contribution,

2.3 However, for reasons best known to Respondents

1 &3 only, they treated this appointment as one on
deputation of the applicant from respondent-2 to
respondent 1 & 3.. This is made clean by the admission

of the respondentsjon the basis of which OP No.1668 of

" 1971 _filed by the applicant and one Rajendran against

)

the present respondents was disposed of by the judgment

2
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dated 31.10.73. A copy of that judgment is produced
befqre us and i§ placed on record. It states as
followsi

" In view of the stand taken by the Government
of India that the Ministry of Finance have
agreed that leave salary and pension contribution
in such circumstances is the responsibility
of the Government of India, the petitioners!
grievances are satisfied. Accordingly,no
adjudication on the merits is called for in
this petition®,

2.4 Consequently, the Annexure R1 letter was
addressed by Respondent-1 to Respondent-3 - then knouwn

m—

as ﬁentral Institute of Fisheries Cooperative%,sanctioning
leave salar? and pension contribution to the ICAR in
respect of the applicant for 3 years from B8.1.71.
Admittedly, Respondent-1 and Respondent-3 haQe paid

such contributions till 31,10.1976 (Annexure R3),.

2.5 ~In the circumstances, the Respondent 1 & 3

should have continued - to pay such contribution

fill the applicant was referted to his parent
ofganizatioﬁ vide Annegure R2kon 10.8.83.‘ The applicant
' contends that Fﬁr reasons bf administraﬁiVe exigencies,
Respondent=1 continued to retain him under their
employment andvdid not repatriate him. Thé applicant
made a request on 25.11.81 to the 1strespondentpseeking
reversion to his parent department ieeey the 2nd

respondent)anq/sought relief before 1st January, 82

P [
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(Annexure A7). This matter was being pursued and
_ .ultimate}y)the épﬁlicant was reverted fo the 2nd
->resp0ndent only by qrder dated 26.7.83 (Annexure AiD).
He joined the 2nd réspdndent on 10.8.83.
2.6 A formal order of deputatiOn covering the
per iod of deputation ending 9.8.83 was issued on 20th
Auggst 1986 by the énd respdndent (Annexure A=11).
2.7 . The énd respondent requeétedvRespondent-1 to
pay‘pension contribution Fbr'tha periond after 31.10.76
til; 9.,8.83 (Annexure A122)stating that the applicant's
serviée under the Government of India upto'31.10;76
glone will count for pension7as the 2nd respondent has
recéived pension contribution only upto that -period
from the 1s£respondent. In Dﬁher words, the applicant's
serviceé from 1.11.76 till 9,8.83 under the Government
of India Qill not couht for pension, unless pensionary
contribution for this period is paid to the 2nd respondent
by Respondent-1.
2.8 bThevapbliCant haélaléo>made a similar represent-
ation on 1.12.86 (Annexure A 13).
2;9 : In this fegérd, a final reply has been sent by

Respondent 1 to Respondent 2 on'6.9.89 at Annexure A1
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the relevant extract frdm

iyhich is reproduced below.

% Ministry of Finance is stated that since
Shri Mukundan joined CIFNET as direct recruit
no leave salary or pension contribution has
to be paid to ICAR beyond the normal three
years period. If the employee continues to
retain the lien beyond 3 years for uwhatever
reason, the contributions have to be made by
himself", '

2.&0 The app;icantris aggrieved by the Annexuré I
letter dated 6.9.63,as it would mean that his services
under the Government of India from 1.1f.76 to 9.6.83
will not be given any considération by Respondent-2,
.the pareht-employér‘uhile granting him leave and pension.
Hence, he has filed this application and prayed for
a.direﬁtiqn to quash the.impugngd A1 letter dated
6.9.89 and a direction ‘to the Respohdents 1,3 & 4 to
pay the pension and leave salary cantribution to
Respondent 2 in respect‘of the period.after 31f10576.

3 The 2nd respondent, i.e; the parent employer
under the ICAR, has no submissions to make excepting
that unless the pensionary coqtribution‘is r eceived,

it will not be in a position to count the period fraom
1.11.76 to'9;8.83 for peﬁsionary purposes.

4 Regpondents,.i,S and 4 (Department, for short)
ﬁave submitted tgat the appiicant is not entitled to
any relief. It is contendeg that the applicant himéelf

had informed the 2nd respondent vide Annexure R4 letter
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dated'15.2.78 ' .through: proper chaémel’ that his
lien may be terminated as he had no intentidn to
revert back for service under the respondent. He
alsérrequestéd'ﬁhat his GPFFund may be traﬁsferred
to CIFNET, the 3rd resgondent. It is for this
reason that the_Government of India deputed him for
three years for service under Respondént-4 by the
Annexure RS order dated‘20.2.78. Further, when that
deputatién of 3 years.ended and he was to be relieved,
the.applicanﬁ fi#ed(ﬂpv1847/é1 challenging his relief.
The interim stay order g;anted bylthe High Court was
© vacated 57 the Annexure R6 judgment in CMP-6859/81
in that OP. This shous that the applicant was himself
~ keen on continuiﬁg with the Respondent 1,3 & 4. It
is these éctions which delayed his reversion, Hence
the Deparfment is not liable to pay any contribution
_aftgr 31.10.76.
5 1‘ We have‘heard the rival gontentions and peruséd
‘therecords, including the originalr ecords of the case;
6 We are of the vieu'that the matter has b een
complicéted'by the Government of India itself for, on Q&
proper construction of Annexure II, which is the offer

:of appointment given'to the applicant by the 1st

'respondent, it 'is clear that it was an offer of



-7

.appointment by direct recruitment and not by deputation.

In fact, at this time, there has been no carrespondence
between»the Govegnment of Inaia'and the 2nd respondent

in this regard. Hence, for reasons best knouwn ﬁo the
Government of india, the engagementAwas admittedAto be

one on dép&tation before the'High Lourt of Kerala in "

opP 1568-0F 1971 and leave salary and pénsionary contributions
were ﬁaid upto Septemuer 1976 and Dgtober 1976 reépectively-
As indicated by''Ann,A12, atcérdingly, - the question is
about the nature of the épplicants appbintment after

- 31.10.76.,

7 The Department cannot contend that the applicant
e ' only
was retained thereafter by them/on his request on the

basis of the.Anﬁexure_Rﬁ letter. This upuld have had

séhe force if thé Depaftment took effective action to
absorb the«applicant. That was not don?2even though hopes
were held out to him that the he would be so absarbed)
which indicéted the gkeeness of the Department also to

" retain the applicant. This is evidenced by the fact

“which is clear frOm‘Annexqre R- 5 that the Deparﬁment

itself forwarded on 20.2.78 an applicatioh from fhe
applicant for a post of a Deputy Director in the Integrated

Fisheries Project, Cochin ( i.e.. fourth respondent)

without even consulting the second respondent; the parent



~ ‘-8~

~ and
emplcyeréthat Xxx application was accepted and he

a _
was appoeinted for/term of three years on deputation

uigh Rgspondent-4f Respondent =2 uaszgﬁ?grmed in the
'A?nexure RS,OrdES that the applicant was likely to

bé confirmed in the post of Instructor in the 3rd
responﬁént's esiablishment énd it ués presumed thag}

in the éircumstanceé, Respondent=2 would have no
objection to the furthercbputation_of the applicant

ui£h Respondent-a.‘ This c;eafly iddicatés that the
department equélly neédéd the servicés of the applicant
and was keen on absorbing him. Had he been absorbed/

the present grigvance uéuld not have arisen. The
Department cannot, inﬁtﬁe ciréumstancesrﬂeh&f their obiigation
to pay the ;ontributisn after 31.10.76 on the ground that
the applicanﬁ himself did not want r eversion,

8 - If the Départment Had-ény such.case, they should
haVe}inFormed the appiicant)on timg)that they wee not
‘interestad.inxrétainihg‘him after 31.10.76 and that in

" case he still want ed tovcontinue with theADepartment,

it would have-no objectioq>proyided that it ;a fully
understood that it would not be liable to pay any leave
salary/pension contribution to the Respondent-? after

31.10.76. No such notice was issued to the applicant.

WUe are alsd of the view that no employee would like to
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remain on deputation in a foreign organisation if

his serQices under tﬁat organisation is not to be

counfed Eythe parént employer Fp; purposes Q? granting
leave and pension.

9 | A peféual of the erartmental.records show that
RQSpondéht-1‘had issued OM No,.2-3/70-Reorganisation/Admn.
datéd’20;12;72 aimed at promotiqg.mobility'0€ research

[stated therein, " staff between the ICAR and the Government of India . It'wasé
inter alia, &hat : -
the Government of

India . shall béar'the leave salary and pension contribution
*l ih respect of scientific personnel 6? ﬁhé ICAR uhp
come on dgputafidn,‘but if»uas made clear that this
'liability uﬁliAbe limitéd\ﬁﬁf a paiiod dF three years,
duriag ghich-the pefs0Q concerned shquld githér'get’
perhanentlyfébSOrbéd iﬁ ﬁhe post under fhe Govefnment
of indié orifeVErt to‘the ICAR o ft.is this circular

which is relied upon in the impugned Annexure-I letter for tha
contention in the extract, '
o KX KK XX KKK IS EE XEXXRAXXXE XK X
10 e have considered this submission. Neither
the absofption of the applicant under the Department
nor his reversion to the parent employer (Respopdent-2)
" is in the hands of the applicant. It is for the
Department and Respondent-2 to settle this matter.

v be
The applicant cannotLput to any loss on this account,
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except.inva caseauhere)despife the wishes of his
parent empioyer andvtﬁe conditional sufferance of
the foreign employef)he remains on deputation on his
bwn vulitionyundertaking to pay the leave salary
and pension éontribution. In the ppesént case this
d.tua%ion did not ﬁbtain after 31.10.76 until a long‘
time thereaftéf'aﬁd thereforéjgebare of the vieu that
theDepafﬁmént is bcund-to pay to Respéndenth the
leavessélary.and”pension'coqtribution for the period
subsequént fd 31.10.76.
11 | The quéstion‘is,uhethef such contribution has
to bevmade till the applicént'gctually reverted to
thg parent oréahisation i}ef till 8.9.83.
12 Inrthis connectioﬁ)ué’notice from the Department ?s
"reply affidavit that on the expiry of hisAsecopd.

, ) _ vidé | »
deputation with the fourth respondent a¢§ t he Annexure RS
'érdercﬁted 20.2.78, he waé relieved and he was sought
to be reverted. Against such nevéfsion, the applicant
"filed ‘. OP 1847/81 in the High Court of Kerala as
stéted in the Department!s ¥epiy seeking a stay of
tﬁe orders relieving him from the post he held under

Respondeht_4 and an interim stay was granted by the

High Court pending consideration of CMP 6859/81 in that OP.
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That CHMP uas‘disposed of by the order dated 24.4.81
(Annexure R6). It is pertinent to reproduce some
,éxtracts frnm that order‘as follous:

W Tt is stated in the counter affidavit t hat
petitioner was appointed as the Deputy Director
of the Integrated Fisheries Project on d eputation
for a period of three years from 17.2.78. The
period of deputation to expired (sic) on 16.2.381.
The petitioner himself as per Ext.89 (sic)
requested the Government that his period of
deputation may be extended. However, as per _
Ext .R10 order the Government declined to extent
the period of deputation. Ext.P4 order d ated
13.2.81 is the order by the 3rd respondent = the
Director of his parent department giving him

a _posting in the parent department after the
expiry of the period of deputation and Ext.P5
dated 16.2.81 is the order by the 2nd respondent
relieving the petitioner from the post which

he was_holding on deputation with effect from
17.2.1978. Exts.P4 and PS5, it is submitted, are
purely consequential on the expiry of the period
of deputation of the petitioner as the Deputy
Director of Integrated Fisheries Project. On

the expiry of the period he was given a posting
in his parent department as per Ext.P4 order.

It is also stated in paragraph 7 of the counter
affidavit that the petitioner was already
relieved on the afternoon of 16.2.87."

(emphasis ours)

13 It is thus clear that on this occasion, the second
‘&% respondent i.e., the pérent employer issued an

order onv13.2.81'giving him a posting under him and

the applicant was relieved for this purpose on 16.2.81.
We are, therefore, satisfied that if thevapplicant
continued with the Goverﬁment of India after his r elief
on 16.2.81, it was not-either due to the fact that

he was not r everted to his parent Aepartment or that

‘the foreigh employer was keen to continue him on

deputation. It is quite clear from the observations
. /!
s

’ -
\\.. o
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of the High Court that an order bf pbsting was given

to hinm by the Respondent-2. Despite this, the applicant
pérsisted'in continging with the Govern%ent.of‘lndia.
Necessarily, such continuance has to be at the risk

of the app;icant himself and for the period he uorked

uith the Government of India on and after 16.2.81_ the

)

Department is not liable in any way to pay the pension

and leave salary contribution to Respondgnt—2.

14 vIn the circumstances,'ge are of the view that

the appiicant has established oniy a part oF_his c laim,
We are satisfied.that>afterjhaling treated the applicant
for 6 years aé havihg-bgen on deputation, the Department
il.e., Respondents 1;3 and 4.cann0t turn.round and say
that the period after 31.10.756 canhot be treated under

deputation. The surrounding circumstances indicate

~that the Department itself was keen toIrEtainrthe applicant

and hence it has to accept the liability of his deputation.

We are also satisfied that this liability té pay leave

-salary and pension contribution to Respondent-2 came

. to an end on 16.2.81 uhen)after relief by the 1st

respondent,.the appiicant failed to comply uwith an

order of posting given to him by Respondent 2, his

parent employer.
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15 For t he aforesaid reasons, ue quagh the impugned
Annexure I istter and dispose of this application‘uith
a digection to Respondenfs 1 to.remit to Respondent-2,
within a period of‘tmo mont hs froh the date of receipt
of.this judgment, the leave salary and pens%on contribution
in respect of the applicant's deputation till 15.2.81
in terms of the demand made by Respondent-2 in the
Annexuré-12 letter dated 26.11.86. We clarify that
for the period subsequent to 16;2.81, the corresponding

- that the applicant
liability is that of the applicant himself and gfie. 8N

Respondént~2 are at liberty to settle this matter among
themselves,

to costs,

@7%}:

Haridasan) (nv Krlshnan)
Judicial Member Administrative Member

exe willl/be no order
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