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In this application dated 20.5.1986 f£iled under
Section 19 of the Administrative Tribunals Act, the two
applicants who have been working as Stenographer in the
Special Grade and Senior Grade in the Income Tax Departmert
have.challenged the impugned ofder dated 1lst Octcber, 1985
at Annexure-II by which quotas have been fixed between the
Ministerial feeder cadre and the Stenographic feeder cadre
fcr‘promotion as. Income Tax Inspectors in the ratio of 3:1.
The main ground of challenge is ﬁhat these administrative
instructions fixing the quota are in violation of the.
statutory Recruitment Rules (Anrexure-I) in accofdance with
which 66 2/3 % of'the'vacancies of Income Tax Inspectors
are to be filled from two integrated lists in which both

the Ministerial staff as well'és Stenographers are to be



ee2ee
graded together. 1In one list the gradationwill be on the
basis of seniority and in the other list the gradation would
be on the basis of date of passing the Departmental Examinati on
for promotion as ITI, Vacancies in the proﬁotion quota are
" to be filled up alternately from these two lists. The
applicants are aggrie&ed.because while on the basis of £he
statutory Recruitment Rules they‘would.have been eligible
for being considered for promotion as ITI by selection
on the basis of their gradation in eiﬁher of the two lists,
by fixing quotas between the Ministerial and Stenographic
cadres;they are being deprived of the vacancies which would
be going to the Ministerial staff who may be junior to
them by virtue of the quota fixed for them. They have
also argued that considering that there are 120 qualified
candidates in‘the Ministerial cadre and 70 in the Stenographic
cadre, the ratio of 3=i itself is hostile and discriminatory

against the Stenographers.

2. The respondents have in their counter affidavit
dated 31st October, 1986 :.-.: justified the quota system

on the ground of giving equal chances to the two feeder
categories. They have stated that there are 360 persons

in the Ministerial feeder category as against 97 in the
Stenographer's category and the ratio of 3:1 is more
advahtageous to the Stenographers on the basis of numefical
proportion, They have also stated that there is no
inconsiétency between the statutory Recruitment Rules

'and the impugned ofders as the Recruitment Rules themselves
provide for relaxation of the Rules. They have stated that 53&
giving first 6 vacancies to the Ministerial candidates in
the two iists and the 7th and 8th to the Stenographers ,ﬁh%/
Recruitment Rules ére not violated. They have also

argued that sfrictly speaking in accordance with the

Recruitment Rules, the applicants who are Stenographers
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in the Special Grade'and Senior Gfade are not eligible

for consideration, but the impugned orders have made all
grades of Stenographers eligible %? theif own quota.

During the pendency of this application, the respondents
amended the Recruitment Rules vide the Notification dated
20th September, 1986 (Annexure-IV) incorporating the quotai
in the Recruitment Rules. The amendment was deemed to have
come into force from 1lst October, 1985. The applicants |
have challenged the amendment aléo as violative of Articles
14 and 16 of the Constitution. They have also Challenged -
retrospective effect being given to the amendment as kag
prejudicial to them and have drawﬁ'attention to the N
clarificatory communication dated 3rd October, 1985
issued by the Central Board of Direct Taxes stating thét
the quota system will be applicable for preparing the
l1ists for consideration of the DPC to be held after the

izsue of ‘the instructions.

3. We have heard the arguments of the learned counsel
for both the parties aﬁd gone through the docuhents‘cafefully.
We are not able to appreciate the arguments of the learned
counsel er the respondents that phe\fixation of quota

is permissible under the relaxation clause of the Recfuitment

Rules. This clause reads as followssi=

"5, Power to relax - Where the Central Government
is of the opinion that it is necessary oOr expedient
so to do, it may, by order, for reasons .to be
recorded in writing, relax any of the provisions

of these rules with respect to any class oOr
category of posts or persons."

We feel that the above clause cannot be used for changing
the basic structure of the recruitment mode. The
Recruitment Rules as they originally stoodvbefore 1.10.85
envisagéd pfeéaration of two integrated seniority lists

in which both the Ministerial staff as well as the Stenogra-

phers are combined., 1In the first 1list they are combined on
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the basis of seniorityvand the second list on the basis
of the date of passing the Depaftmentél'Examination. The
promotion quota vacancies are thereafter filled alternately
from these two lists. Thére was no distinction between
the Stenographers and others for selgctién within the
zone of consideratidn. In the gquota system, however, the

vacancies are earmarked between the Ministerial staff and
the Stenographers in the rat'io‘f-of 3:1 which means that
howgoever sénior or meritorious a Stenographer may e,
in either of the fwo 1iéts he will not bé considered if the
Qacancy is earmarked for the Ministerial staff. The quota
system, therefore, changes the recruitment procédure basically
énd qualitatively and this change caﬁnot be broughtlﬁgzkby
the relaxation clause. The respondents thémselves seem to
have realised the fé;fuousness of invoking the relaxation
clause to justify the impuéned instruc;ions and have issued
statutory amendment to the Recruitment Rules on 20th
September ,1986 when they issued the émeﬁdment to take

effect from lst October, 1985.

4, | But the fact remains that in the impugned order
dated 1.10.85 it was specifically mentioned that “the Income-
tax Department (Inspector) Recruitment Rules, 1969 are béing‘
 amended". It cannot therefore be said that the amendment
Notification dated 20th September, 1986 (Annexure-IV) was
issued to frustrate the application before,the'Tribunal.

The question is whether the amendment can be given effect

to retfospectively.ﬂ In P;W. AgarWal v. State of U;Pi& Others,
ATR 1987(2) sC 128 , it was held Ebj the Supreme Court that
Government hasg,under proviso to Article 309 of the Constitutiop.
@ower to frame rules regarding conditions of service including
power to amend of'alter rules with retrospective effect,

but that should not ﬁake away or impair vestedlrights.
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Since in the instant case before us, no vested right of
promotion had accrued to the applicants, they cannot
challenge the retrospectivit? given to the amendment.
It ié true that by the quota éystem.the chances of éromotion

are likely to be affected, but as has been held 'in catena

v o
of cases that mere chances for promotion #% not a condition
& B v

of service and is not protected (state of Mysoré v. G.B
Purohit, 1967 SLR SC 753); Since by the améndment the,

right oﬁ being considered for promdtion has not been taken
away, but the modélity of being considered has been modified,
the quota system cannot be faulted. 'Beside§}the quota system
affects the Stenographers as much as the Ministerial staff

- and by their résbective strength in Keralé . ie.e, -

360 ¢ 97, the quota fixed for either category cannot be

held to be-érbitrary or discriminatory. ‘The learned

counsel for the applicant has referred to the ruling of

the Supreme Court in T.R Kapur and others v. State of Haryana
and others, AIR 1987 S.C 415, in which rétrospective amendment
rendering Diploma holders completely ineligible for promotion
was held to be unconstitutional. ' The facts of that case
differ from those in the instant case before us. The

vires of the impugned amendment in that case fw% to be
~examined in the context of the Punjab Reorgaﬁisation Act

of 1966 where the previous approval of the Central Government
was t o be obtainedlfor altering the service conditions.
Eurthef’in that case the right to be considered for
promotion was totally taken away from the Diplomé holders
while in.the instant case before us, the right of cons%der;

ation exists for the‘Stenographers as such,

5. In the facts and circumstances we see no merit
: of
in the application and dispose/the same with the direction that
'V
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in respect of the vacancies of Income Tax Inspectors

which arose prior to 1lst October, 19385 promotion should

be made on the basis of the unamended Recruitment Rules
without reference to the quota sy;tem. In the circumstances

there will e no order as to costs.
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